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Report on International Dairy Arrangement

INTRODUCTION

In response to requests of the Finance Committee of the Senate, and
the Ways and Means Committee of the House of Representatives, the United
States International Trade Commiesion on September 1, 1978, instituted an
investigation, under section 332i%) of the Tariff Act of 1930 (19 U.S.C.
332(b)), for the purpose of submitting a series of reports analyzing the
effects on U.S. industrial and agricultural sectors of nontariff measure
agreements and tariff reductions negotiated at the Multilateral Trade
Negotiations (MTN) in Geneva.

This report analysts a draft international commodity arrangement on cer-
tain dairy products. The report is based upon the text of the International
Dairy Arrangement (MTN/DP/8) resulting from negotiations concluded in April
1979. 1/ The report is divided into 2 parts which deal with the various
aspects of the proposed arrangement and its impact on U.S. programs. Part
I of the report provides a brief description of the arrangement. Part II
describes existing laws regulating milk and milk products in the United
States, and the economic impact of the International Dairy Arrangement.
U.S. adherence to the Arrangement would require no changes in U.S. statutes
and only minor possible changes in U.S. Department of Agriculture regulations,
as described in the section of part II dealing with the economic impact of
U.S. adoption of the Arrangement.

i

1/ Certain bilateral arrangements being implemented with regard to cheese,
which are not a part of the International Dairy Arrangement are not discussed in
this report. These bilateral arrangements are discussed in the part of the Corm-
missaon's Industry/Agriculture Sector Analysis dealing with dairy products.



PART I. INTERNATIONAL DAIRY ARRANGEMENT

Summary of the Arrangement

The arrangement, as it results from negotiations concluded in April
1979, contains a preamble, four parts and three major protocols incorpo-
rated as annexes to the arrangement, concerning certain milk powders, milk
fat and certain cheeses. The arrangement is briefly described in the
fo.llowing paragraphs. 1/

Preamble: The Preamble recognizes the importance of milk and dairy orod-
ucts, the need to avoid surpluses and shortages and the need to maintain
prices at an equitable level. The Preamble notes the wide price fluctua-
tions .. the dairy products market and the proliferation of export and
import measures and recognizes that improved cooperation in the dairy
sector contributes to the attainment of the objectives of expansion and
liberalization of world trade and the implementation of the objectives of
the Tokyo Declaration of 1973.

Objectives of the Arrangement: Article I of Part 1 of the General Provi-
sions of the Arrangement establishes the following objectives:

- to achieve the expansion and even greater liberal-
ization of world trade in dairy products under market
conditions as stable as possible, on the basis of
material benefit to exporting and importing countries,
and

- to further the economic and social development of
developing countries.

Product coverage (Article II): The products covered by the arrangement
are:

1. Milk and cream, fresh, not concentrated or sweetened

2. Milk and cream, preserved, concentrated or sweetened

3. Butter

4. Cheese and curd

5. Casein, and

6. Any other product the International Dairy Products
Council (established under tbh arrangement) deems neces-
sary for the implementation of the arrangement's objectives
and provisions.

1/ The full text of the arrangement appears in the Annex.

1
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Creation of Administrative Mechanism: Part 3 of the arrangement estaD-
lishes mechanisms under the Gatt to carry out necessary implementation
functions. Article VIII establishes an International Dairy Products
Council comprised of representatives of all the participants to the arrange-
ment. In addition, special committees are established to carry ou-. each of
the major protocols to the arrangement comprised of representatives of the
signatories to the relevant protocol. For both the Council and the Commit-
tees, decisions must be reached by concensus, so that, in effect, each
participant may effectively exercise a veto power.

Article IV establishes that the functions of the Council are to eval-
uate the situation in an outlook for the world market for dairy products, to
review the operation of the arrangement, and to recommend short, medium or
long-term measures to improve the overall situation of the world market if
it finds that a serious market disequilibrium, or threat of such disequilib-
rium, which affects or may affect international trade, is developing for
one or more dairy products. In considering possible solutions, the council
is to take due account of special and more favorable treatment to be pro-
vided the developing countries, where feasible and appropriate.

The Committees established under Article VII are to keep under constant
review the situation in an evolution of the international market for each
respective Protocol.

Obligations of Participants:

Information: The participants would agree, under Article III, to pro-
vide relevant trade information regularly and promptly to the Council as
required to monitor and assess the overall world market situation for the
products covered by the arrangement. Such information would include data
on past performance and current outlook regarding production, consumption,
prices, inventories, and trade. Information would also be furnished on
domestic policies and trade measures imposed by the participants and on
international commitments in the dairy sector, as well as any changes in
such policies and measures. The information obligation does not, however,
require the submission of confidential information which would be contrary
to public interest, impede law enforcement, or prejudice legitimate commer-
cial interests.

Minimum Price Agreements: Three major annexes to the arrangement pro-
vide for Protocols which would establish minimum prices for certain milk
powders, milk fat (including butter) and certain cheese.

Protocol Regarding Certain Milk Powders: This Protocol covers skimmed,
whole, and buttermilk powders. Minimum prices of $425, $725, and $425 per
metric ton are set for each of the three categories of milk powders, respec-
tively. These prices refer to three "pilot products" with specific milk fat
and water content, with specific packaging characteristics, and specific F.O.B.
positions. Adjustments can be made in these minimum prices to reflect vari-
ances in milk fat content, differences in packaging costs, and modified terms
of sale from those specified for the pilot products. Participants undertake

2



not to export to commercial markets below these minimum prices will ad-
justments as outlined above. In a.ddition, under article 3 of the Protocol
the minimum price levels will be reviewed annually by the Committee for the
Protocol and may be modified.

In its review the Committee is required to take account, to the extent
relevant and necessary, producer costs, other relevant economic factors of
the world market, the need to maintain a long-term minimum return tc the
m'st economic producers, the need to maintain stability of supply and
ensure acceptable consumer prices and the current market situation.
Finally, the Committee shall have regard to the desirability o[ improving
the relationship between the minimum price levels established by the
Protocol and the dairv support levels in the major producing participant
countries (including the Europepn Community).

Trade in skimmed milk and buttermilk powder below the minimum prices
is allowed, provided the milk powder is for use exclusively in animal feed.
Other derogations for commercial sales below the mirlmum prices can ',e
granted by the Committee. Non-commercial sales of milk powder, such as
those for food aid and relief purposes, will be exempt from the minimume
price provisions.

Protocol Regardinig Milk Fat: This Protocol covers anhydrous milk
fat and butter. Its provisions parallel almost identically those in
the Protocol on milk powders. It includes minimum prices of $1,100
per metric ton for anhydrous milk fat and $925 per metric ton for butter.
Under provisions similar to those in the Protocol on milk fat, these prices
refer to "pilot products" with specific characteristics and can be ad-
usted to reflect variances from the characteristics of the "pilot products".
Participants undertake not to export to commercial markets below the
minimum prices with adjustments as provided for in the Prctocol. In
addition, the minimu% prices will be reviewed annually by the Committee
established for the Irotocol and may be modified to reflect chaiges in
economic factors including the world butter situation.

The derogation provisions for sales below the minimum prices to com-
:ercial and non-commercial markets parallel those in the Protocol on milk
fat, with the exception of sales for animal feed. No exemption for such
sales is included in this Protocol.

?rctocol Regarding Certain Cheeses: This Protocol covers cheeses
having a fat content in dry matter, by weight, equal to or more than 45
percent and a dry matter content, by weight, equal to or more than 50
percent. Its provisions parallel those of the other two Protocols.

A -mnimum price of S800 per metric ton is set for a "pilot product"
of cheese with specific packaging characteristics in an P.O.B. or free-at
frontier position. Adjustments can be made in this minimum price t9o
reflect variances in the packaging and terms of sale characteristics from
those specified for the "pilot product".

3
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Sales below the minimum prices can be made to non-commercial or com-
mercial markets under derogations granted by the Committee for the Protocol.
In addition, the minimum prices would not apply to exports, in exceptional
circumstances, of small quantities of natural unprocessed cheese which is
below normal quality for export due to deterioration or production failure.
Exporters must notify the GATT Secretariat of their intentions in advance
of making such sales.

Food Aid and Transactions Other Than Normal Commercial Transactions:
Article V of the arrangement provides that dairy products shall be fur-
nished to the developing countries by way of food aid and the participants
will consult on arrangements for the supply of such aid.

Final Provisions (Part IV): The arrangement provides for entry into
force on January 1, 1980, will remain in force for three years, and can be
extended for further three year periods unless the Council decides otherwise.

With respect to withdrawal, the arrangement provides for withdrawal
upon the expiration of 60 days after notice but provides for withdrawal
from the Protocols subject to such conditions as may be agreed upon by the
participants.

Status of the Arrangement

Unlike previous drafts, the Arrangement under consideration purports
to be complete with no reservations being indicated by footnote or otherwise
and no textual matter placed in brackets.

It is noted that in eariler drafts, brackets had been placed around pro-
visions concerning safeguards, subsidies, health and veterinary measures,
standards, rules on packaging and labeling and designation of origin. Such
provisions do not appear in the final draft and would be covered in other
separate now-tariff measure agreements.



PART II: EFFECT OF ADOPTION OF INTERNATIONAL DAIRY ARRANGEMENT

Domestic Programs

The marketing of milk and milk products in the United States is, as
in most other countries, highly regulated. Generally U.S. laws affect
dairy products in several ways: (1) the marketing of milk is controlled
through Federal Milk Marketing Orders and through the Dairy Price Support
Program; (2) imports of dairy products are controlled by the imposition of
quotas under section 22 of the Agricultural Adjustment Act; (3) surplus
agricultural goods (including dairy products) are disposed of by shipment
to developing countries through the P.L. 480 program. These programs are
discussed in further detail below.

Federal Milk Marketing Orders

Federal Milk Marketing Orders, authorized by the Agricultural Market-
ing Agreement Act of 1937 (7 U.S.C. 608(c)), establish minimum prices to
farmers for milk based on end use. The milk marketing orders program is a
classified pricing program which prices milk used for fluid uses distinctly
from that used for further processing into dairy products. That milk used
for fluid purposes is priced at varying differentials above the price of
that milk which is further processed for manufacturing purposes. Grade A
milk that is eligible for fluid consumption but not so used, is ueed to
produce manufactured dairy products. All U.S. dairy farmers that produce
Grade A milk received at plants regulated under the orders program share in
the proceeds from the higher valued fluid sales. The returns from fluid
milk sales are pooled with lower returns from milk of Grade A which is
processed into dairy products. Grade A farmers then receive a blend price
based on the relative quantities used in each class.

The Federal marketing orders programs also provide for: impartial
audits of dairy plants to insure fair and accurate producer payments;
verification of weights and tests of producer milk; collection and distri-
bution of market data; and, procedures, including the public hearing
process, to review conflicting points of view and resolve them in 'the
public interest.

The Federal Dairy Price-Support Program

Federal price supports have been in ex;.ntence for certain agricul-
tural commodities since 1933. The 1949 Agricultural Act, as amended (7 USC
1446), directs the Secretary of Agriculture to support manufacturing milk
prices by governmental purchases of unlimited quantities of dairy products.
The U.S. Department of Agriculture (USDA) announces the prices at which it
will purchase Cheddar cheese, butter, and nonfat dry milk which meet USDA
grading and packaging specifications. The USDA announces the specific
price support for manufacturing milk on October 1 of each year. The price

5
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support system is designed to stabilize milk prices by producing a floor
under prices, at prices which are expected to support the annual average
price which plants pay to farmers for manufacturing milk equal to the
announced support price. The USDA's Commodity Credit Corporation offers to
to purchase carlots of butter, Cheddar cheese, and nonfat dry milk at the
announced prices in carrying out the price-support program. Most of the
nonfat dry milk purchased by the USDA has been donated abroad as part of
the so-called "P.L. 480" program, whereas most of the butter and cheese
purchased has been disposed of through school lunch and welfare programs
within the United States. Purchases of dairy products are also allowed
under section 709 of the Food and Agricultural Act of 1965, (7 USC 1446(a))
and section 4a of the Agriculture and Consumer Protection Act of 1973.

U.S. Section 22 Import Control

Under this program, which was established ',y the addition of sec-
tion 22 to the Agricultural Adjustment Act of 1933 (7 U.S.C. 624), in an
amendment to that Act in 1937 (49 Stat. 1152), imports of certain agricul-
tural commodities are restricted by quotas established to prevent inter-
ference by imports with the federal price support programs of the USDA
discussed above. Presently, nearly all dairy products made from cow's milk
and entering international trade are subject to section 22 quotas.

A 1951 amendment to section 22 (64 Stat. 261) specified that no trade
agreement or other international agreement before or afterwards entered
into by the United States could be applied in a manner inconsistent with
the application of section 22 quotas. Since the amendment was after the
effective date of the General Agreement on Tariffs and Trade (GATT), the
U.S. sought, in 1955, and obtained, a veaiver from Articles II and XI of the
GATT. Article XI allows agricultural quotas when they are necessary for
the enforcement of governmental measures to restrict production of like
domestic products. It should be noted, however, that the U.S. price
support program does not attempt to restrict production. Annual reviews of
the operation of the section 22 waiver are required by terns of the waiver.

In the operation of the section 22 quota system, the Secretary of
Agriculture advises the President whenever he has reason to believe that
dairy products are being imported into the United States under such condi-
tions and in such quantities as to render or tend to render the federal
dairy price support program ineffective or materially interfere with it.
If the President agrees that the situation described by the Secretary of
Agriculture exists, he then directs the U.S. International Trade Commission
to conduct an investigation and hold public hearings, and to forward to him
a report of its findings and recommendations. The President may then,
based on the Commission's findings, impose such fees or quotas (in addi-
tion to the basic duty) as he determines necessary. However, when the
Secretary of Agriculture reports to the President that a condition which
requires emergency action exists, the President may take action without
waiting for the Commission's report. The action continues in effect
pending the Commission's report and any subsequent action taken by the
President.

6
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The P.L. 480 Program

The P.L. 480 program (7 U.S.C. 1697-1736d) provides for the shipment of
surplus U.S. agricultural products (including dairy products) to developing
countries under credit sales agreements and as donations for famine relief.
These donations are usually viewed as a form of U.S. foreign aid. The
Commodity Creidt Corporation uses the products it has purchased under the
federal dairy support program for the program.

Federal Dairy Product Standards

Principal inspection of U.S. dairy manufacturing plants and the grading
of manufactured products is performed by the USDA. If products are to carry
USDA grades, plant inspections are required. Kost states have requirements
for dairy farmers, and all states have basic food laws covering food in intra-
state commerce. In interstate commerce, all manufactured dairy products are
subject to the Pure Food and Drug Act (21 U.S.C. 301), under which plant
inspection, in the case of questionable wholesomeness, is administered by the
Food and Drug Administration (FDA). Imported dairy products must meet FT,
requirements upon entry into the United States (21 U.S.C. 143).

Econcmic Impact

In terms of milk equivalent, U.S. imports of dairy Yproducts have
amounted to about 1.7 percent of comsumption in recent years. Most of the
imports have consisted of cheese. Exports, mostly nonfat dry milk, have
absorbed some 0.4 percent of production. U.S. imports of dairy products
are limited by quotas imposed under section 22 of the Agricultural Adjust-
ment Act, as amended. Because of price lnd size, the United States market
is the preferred market for U.S.-produced dairy products. Also, the small
quantities of U.S.-produced dairy products that are expcrted face subsidized
competition from many foreign countries. (U.S. imports of cheese from most
foreign countries also benefit from export subsidies.) Largely because of
the aforementioned conditions, U.S. international trade in dairy products
has been small.

The only economic provisions of significance appearing in the arrange-
ment involve the establishment of minimum prices for certain milk powders,
milk fat, and certain cheeses. Inasmuch as the minimum prices are about 60
percent to 75 percent below the U.S. support prices for the respective
products, it does not appear that the minimum price level would have any
foreseeable effect on U.S. commercial exports or imports of dairy products,
or on those domestic price support programs. The minimal exports under the
P.L. 480 Program of the U.S. Department of Agriculture (USDA) mostly
involve food aid and, therefore, would not be affected by the arrangement.
However, adherence to the arrangement might require some changes in the
USDA regulations concerning the small quantities of concessional sales that
are infrequently made under the program at prices that might be below the
minimm prices.

7
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PREAMBLE

Recognizing

Recognizing

Noting

Noting

Considering

Determined

the importance of milk and dairy products to the econcmy
of many countrieelin terms of production, trade and
consumption;

the need, in the mutual interests of producers and
consumers, and of exporters and importers, to avoid
surpluses and shortages, and to maintain prices at an
equitable level;

the diversity and interdependence of dairy products;

the situation in the dairy products market, which is
characterized by very wide fluctuations and the
Proliferation of export and import measures,

that irproved co-operation in the dairy products sector
contributes to the attainment of the objectives of
expansion and liberalization of world trade, and the
implementation of the principles and objectives concerning
dene lping countries agreed upon in the Tokyo Declaration
of Ministers dated 14 September 1973 concerning the
!Multilatcral Trade 11gcotiations;

to respect the principles and qbjectives of the General
Agreement on Tariffs and Tradlt - r-%,in carrying out the
aims of this Agreement effectively to implement the
principles and objectives agreed upon in the said
Tokyo Declaration;

The participants to the present Arrangcnent have, through their
representatives. agreed as follows:

In this Arrangement and in the' Protocols annexed thereto, the term
country' is deemed to include the European Economic Commiunity.

2This Dresrbular provision apnlies only a.onC participants
that are contracting parties to the General Agreement on Tariffs and Trade.

3
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PART ONE

GENERAL PROVISIONS

Article I - Objectives

The objectives of this Arrangement shall be, in accordance with the
principles and objectives agreed upon in the Tokyo Declaration of Ministers
datted l4 Septerlber 1973 concerning the Multilateral Trade Negotiations,

- to achieve the expansion and. ever greater liberalization of world
trade in dairy products under market conditions is stable .s
possible, on the basis of nutual benefit to exporting and importing
countries;

- to further the economic and social development of developing
countries.

Article II - Product Coverage

1. This Arrangement applies to the dairy products sector. For the
purpose of this Arrangcmcnt, the term 'dairy products is deemed to include
the following products, as defined in the Customs Co-operation Council
Iomnenclature

CCCN

(a) Milk and cream, fresh, not concentrated or sweetened 04.o01

(b) Milk and cream, preserved, concentrated or sweetened 04.02

(c) Putter 04.03

(d) Cheese and curd 04.04

(e) Cascin ex 35.01

2. Th- intern.tion.l Dairy Products Council established in terms of
Article3 V7I:1.a of this Arrang2ment (ht reinafter referred to as the
Council) may decide that the Arrangenemcnt is to anply to other Droducts in
which dairy products referred to in paragraph 1 of this Article have been
incorpr'tcd if it deems their inclusion necessary for the implementation
of the cb,jcctives and provisions of this Arrangement.

Article III - Information

I The participants agree to prcvid_ regularly rand prormptly to the Council
the 2 :i-.tion required to permit it to monitor and assess the overall
sit .tin of the world market for dair:r products and the world market
situation for each individual dairy nroduct.

7. rP-rtici .tin C develoning countries shall furnisn the information
~v-il:r3~1~I to thc. In ori - t!lh-t th.-j, so.rticin-nts may iTi.rove thir d-.t-
c,- ll1<ttiorl rmchanisms, lvo !,lo- r-.:rti1i?-.nts, -ind any d'.eveloning
'vrtic'ilnts able t~ d-, 3n, shall1 consider symmrthetically any request to
th, e f r t,-chnicsi aesistanec.

4,
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3. The information that the participants undertake to provide pursuant to
paragraph 1 of this Article, according to the modalities that the Council
shall establish, shall include data on past performance, current situation
and outlook regarding production, consumption, prices, stocks and trade,
including transactions other than normal comercial transactions, in respect
of the products referred to in Article Il of this Arrangement, and any
other information deemed necessary by the Council. Participants shall also
provide information on their domestic policies and trade measures, and on
their bilateral, plurilateral or multilateral commitments, in the dairy
sector and shall make known, as early as possible, any changes in such
policies and .dasures that are likely to affect international trade in dairy
products. The provisions of this paragraph shall not require any participant
to disclose confidential information which would impede law enforcement or
otherwise be contrary to the public interest or would prejudice the
legitimate commercial interests of particular enterprises, public or private.

Note: It is understood that under the provisions of this Article, the
Council instructs the secretariat to draw up, and keep up to date, an
inventory of all measures affecting trade in dairy products,
including commitments resulting from bilateral, plurilateral and
multilateral negotiations.

Article IV - Functions of the International Dairy
Products Council and Co-operation between the

Participants to this Arrangement

1. The Council shall meet in order to:

(a) make an evaluation of the situation in and outlook for the world
market for dairy products, on the basis of a status report
prepared by the secretariat with the documentation furnished by
participants in accordance with Article III of this Arrangement,
information arising from the operation of the Protocols covered
by Article VI of this Arrangement, and any other information
available to it;

(b) review the functioning of this Arrangement.

2. If after an evaluation of the world market situation and outlook,
referred to in paragraph l(a) of this Article, the Council finds that a
serious market disequilibrium, or threat of such a disequilibrium, which
affects or may affect international trade, is developing for dairy products
in general or for one or more products, the Council will proceed to ident:.fy,
taking particular account of the situation of developing countries,
possible solutions for consideration by governments.

3. Depending on whether the Council considers that the situation defined
in paragraph 2 of this Article is temporary or more durable, the measures
referred to in paragraph 2 of this Article could include short-, medium-
or long-term measures to contribute to improve the overall situation of the
world market.
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4. When considering measures that could be taken pursuant to paragraphs 2
and 3 of this Article, due account shall be taken of the special and more
favourable treatment; to be provided for developing countries, where this is
feasible and appropriate.

5. Any participant may raise before the Council any matter affecting this
arrangement. Each participant shall promptly afford adequate opportunity
for consultation regarding such matterlaffecting this Arrangement.

6. If the matter affects the application of the specific provisions of
the Protocols annexed to this Arrangement, any participant which considers
that its trade interests are being seriously threatened and which is unable
to reach a mutually satisfactory solution with the other participant or
participants concerned, may request the Chairman of the Committee for the
relevant Protocol established under Article VII:2(a) of this Arrangement,
to convene a special meeting of the Committee on an urgent basis so as to
determine as rapidly as possible, and within four working days if requested,
any measures which may be required to meet the situation. If a satisfactory
solution cannot be reached, the Council shall, at the request of the
Chairman of the Committee for the relevant Protocol, meet within a period
of not more than fifteen days to consider the matter with a view to
facilitating a satisfactory solution.

Article V - Food Aid and Transactions other than
Normal Commercial Transactions

1. 'The participants agree:

(a) In co-operation with FAO and other interested organizations to foster
recognition of the value of dairy products in improving nutritional levels
and of ways and means through which they may be made available for the
benefit of developing countries.

(b) In accordance with the objectives of this ArranSement, to furnish,
within the limits of their possibilities, dairy products to developing
countries by way of food aid. Participants should notify the Council in
advance each year, as far as practicable, of thL scale. quantities and
destinations of their proposed contributions of such food aid. Participants

It is confirmed that the term matter' in this paragraph includes any
matter which is covered by multilateral agreements negotiated and agreed
u)on within the framework of the Aultilateral Trade Negotiations: in
particular those bearing on export and import measures. It is further
confirmed that the provisions of Article IV:5 and this footnote are without
prejudice to the rights and obligations of the parties to such agreements.

6
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should also give, if possible, prior notification to the Council of any
proposed amendments to the notified prograMe. It would be understood that
contributions could be made bilaterally or through joint projects or
through multilateral programmes, particularly the World Food Programme.

(c) Recognizing the desirability of harmonizing their efforts in this
field, as well as the need to avoid harmful interference with normal
patterns of production, consumption and international trade, to exchange
views in the Council on their arrangements for the supply and requirements
of dairy products as food aid or on concessional terms.

2. Donated exports to developing countries, exports destined for relief
purposes or welfare purposes in developing countries, and other transactions
whici are not normal commercial transactions shall be effected in accordance
with the FAO Principles of Surplus Disposal and Consultative Obligations'.
Consequently, the Council shall co-operate closely with the Consultative
Sub-Committee on Surplus Disposal.

3. The Council shall. in accordance with conditions and modalities that it
will establish, upon request, discuss, and consult on, all transactions
other than normal commercial transactions and other than those covered by
the Agreement on Interpretation and Application of Articles VI, XVI and lXIII
of the General Agreement on Tariffs and Trade.

7
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PART 0O

SPECMFIC PROVISIONS

Artile V,,- Protocols

1. Without prejudice to the provisions of Articles I to V of this
Arrang.rment, the products listed belovt sho.1l be subject to the provisions
of the Protoeols annexed to thic Arrrnncmeent:

Annex I - Protocol Rcrling Certain Milk -owders
Milk powder and crer.n po'vlcr, excluding whey powder

ALnex I' - Protocol Regardirg Milk Fat
14i fat

Annex III - Protocol Reeardinae Certain Chees'-F
Certain cheeses

8
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PART THREE

Article VTI - Administration of the Arrangement
. -

1. International Dediry Pro'bicts Council

(a) An International Dairy Products Council shall be established
within the framework of the General Agreement on Tariffs and
Trade. The Co-'ncil shall comprise representatives of all
participants to the Arrr.gZenent and shall carry out all the
functions which are necessary to imple'ment the provisions of the
Arrangement. The Council shall be serviced by the GATT
secretariat. The Council shall establish its own rules of
procedure.

(b) Regular and special meetings

The Council shall normally meet at least twice each year.
However, the C1airmnn mray call a special meeting of the Council
either on his own initlrtive, at the request of the Committees
established under paragraph 2(a) of this Article, or at the
request of a participant to this Arrangement.

(c) Decisions

The Council shall reach its decisions by consensus. The Council
shall be deemed to have decided on a matter submitted for its
consideration if no member of the Council formally objects to
the acceptance of a proposal.

(d) Co-oDeration with other organizations

The Council shall make whatever arrangements are appropriate for
consultation or co-operation with intergovernmental and non-
governmental organizations.

(e) Admission of observers

(i) The Council may invite any non-participating country to be
represented'St any meeting as an observer.

(ii) The Council may also invite any of the organizations
referred to in paragraph l(d) of this Article to attend any
meeting as an observer.

9
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2. Comnittees

(a) The Council shall establish a Committee to carry out all the
functions which are necessary to implement the provisions of the
Protocol Regarding Certain Milk Powders, a Committee to carry out
all the functions which are necessary to implement the provisions
of the Protocol Regarding Milk Fat and a Committee to carry out
all the functions which are necessary to implement the provisions
of the Protocol Regarding Certain Cheese,. Each of these
Committees shall comprise representatives of all participants to
the relevant Protocol. The Committees shell be serviced by the
GATT secretariat. They shall report to the Council on the
exercise of their functions.

(b) Examination of the market situation

The Council shall make the necessary arrangements, determining
the modalities for the information to be furnished under
Article III of this Arrangement, so that

- the Committee of the Protocol. Regarding Certain Milk
Powders may keep under constant review the situation in and the
evolution of the international market for the products covered
by this Protocol, and the conditions under which the provisions
of this Protocol are applied by participants, taking into account
the evolution of prices in international trade in each of the
other dairy products having implications for the trade in
products covered by this Protocol,

- the Committee of the Protocol Re.arding Milk Fat may keep
under constant review the situation in and the evolution of the
international market for the products covered by this Protocol,
and the conditions under which the provisions of this Protocol
are applied by participants, taking int+-.account the evolution
of prices in international trade in each of the other dairy
products having implications for the trade in products covered by
this Protocol;

- the Committee of the Protocol Regarding Certain Cheeses
may keep under constant review he situation in and the evolution
of the international market for the products covered by this
Protocol, and the conditions under which the provisions of this
Protocol are applied by participants, taking into account the
evolution of prices in international trade in each of the other
dairy products having implications for the trade in products
covered by this Protocol.

10
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(c) Regular and special meetings

Erch Ccmlittec shalL-normally meet at least once each quartcr.
However, the Chairman of each Comnittee may call a special
meeting of the Committee on his own initiative or at the request
of any participant.

(d) Decisions

Each Committee shall reach its decisions by consensus. A
Committee heall be deemed to have decided on a matter submitted
for its consideration if no member of the Committce formally
objects to the acceptance of a proposal.

11
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PART FOUR

Article .1 -Final Provisions

1. Acceptasce

(a) This Arrangement is open for acceptance, by signature or other-
wise, by governments members of the United Nations, or of one of
its specialized agencies and by the European Economic Community.

(b) Any government 2 accepting this Arrangement may at the time of
acceptance make a reservation with regard to its acceptance of
any of the Protocols annexed to the Arrangement. This reservation
is subject to the approval of the participants.

(c) This Arrangement shall be deposited with the Director-General to
the CONTRACTING PARTIES to the General Agreer nt on Tariffs and
Trade who shall promptly furnish a certified copy thereof and
a notification of each acceptance thereof to each participant.
The texts of this Arrangement in the English, French and Spanish
languages shall all be equally authentic.

(d) Acceptance of this Arrangement shall carry denunciation of the
Arrangement Concerning Certain Dairy Products, done at Geneva
on 12 January 1970 -hich entered into force on 14 May 1970, for
participants having accepted that Arrangement and denunciation
of the Protocol Relating to Milk Fat, done at Geneva on
2 April 1973 which entered into force on 14 May 19'T3, for
participants having accepted that Protocol. Such denunciation
shall take effect on the date of entry into force of this
Arrangement.

1The terms "acceptance" or "accepted" as used in this Article include
the completion of any domestic procedures necessary to implement the
previsions of this Arrangement.

2For the purpose of this Arrangement, the term "government" is deemed
to include the competent authorities of the European Economic Community.

12
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2. Provisional application

Any government my deposit with the Director-General to the
CONIRACTING PAPTIES to the General Agreement on Tari ffs and Trade .
declaration of prcvisional application of this Arrangement. Any
government depositing such a declaration shall provisionally apply this
Arrangement and be provinionally reaerded as participating in this
Arrangement.

3. Entry into force

(a) This Arrangement shall enter into force, for those participants
having accepted it, on 1 January 1980 . For participants
accepting this Arrangement after that date, it shall be
effective from the date of their acceptance.

(b) The validity of contracts entered into before the date of entry
into force of this Arrangement is not affected by this
Arrangement.

.. Validity

This Arrangement shall remain ip force for three years. The duration
of this Arrangement shall be extended for further periods of three years
at a time, unless the Council, at least eighty das prior to each date of
expiry, decides otherwise.

5. Amendment

Except where provision for modification is made elsewhere in this
Arrangement the Council may recommend an amendment to the p-ovisions of
this Arrangement. The proposed amcndn.ent shall enter into force upon
acceptance by the governments of all participants.

6. Relationship between the Arrangement and the Annexes

The following shall he deervel to be An it.errnl ,art of this
A .ge-nnt, subject to t- Provisions of iarangrnh ](b) of this Article:

- th). Protocols mentioned in Artc.!?l VT of this Arr-.nement and
contained in its Annexes I, II and ITT;

- the lists of reference points .mertion.d in Article ;:1 of the
Protocol. Rvf,'rdinr Certain '4ilk nowtders, Article ?:1 r, the
Protocol HIegardinpg "ilk Fat, and Article 2:1 of the Protocol
Rewtrdirc Certain Cheeses, contained in Annexes Ina, IIa and IIIa
respectively;

13
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- the schedules of price different*ala according to milk fat content
mentioned in Article 3:4, note 2 of the Protocol Regarding Certain
Milk Powders and Article 3:4, note 1 of the Protocol Regarding Milk
Fat, contained in Annexes lb and Ib reepectively;

- the register of processes and control measures referred to in
Article 3:5 of the Protocol Regarding Certain Milk Powders,
contained in Annex Ic.

7. Relationship between the Arrangement and the General Agreement on
Tariffs and Trade

Nothing in this Arrangement shall affect the rights and obligations
of participants under the General Agreement on Tariffs and Trade.

8. Withdrawal

(a) Any participant may withdraw from this Arrangement. Such withdrawal
shall take effect upon the expiration of sixty days from the day on which
written notice of withdrawal is received by the Director-General to the
CONTRACTING PARTIES to the General Agreement on Tariffs and Trade.

(b) Subject to such conditions as may be agreed upon by the participants,
any participant may withdraw from any of the Protocols annexed to this
Arrangement. Such withdrawal shall take effect upon the expiration of
sixty days from the day on which written notice of withdrawal is received
by the Director-General to the CONTRACTING PARTIES to the General Agreement
on Tariffs and Trade.

1 This provision applies only among pa-ticipants that are
contracting parties to the General Agreement on Tariffs and Trade.

14
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~qPROMM&RARDINg CAT)N 0L PO*S

PART OhE

Article 1 - Product Cover

1. This Protocol applies to milk powier end cream powder fall.ing under
CCC, headin:g lo. 04).02, excluding whey povdcer.

3t5
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PART TWO

Article 2 - Pilot Products

1. For the purpose
shall be established for

(a) Designation:

Milk fat content:

Water content:

(b) Designation:

Milk fat content:

Water content:

(c) Designation:

Milk fat content:

Water content:

Fackaging:

Terms of sale:

of this Protocol, minimum export prices
the pilot products of the following descriptions:

Skimmed milk powder

Less than or equal to 1.5 per cent by weight

Less than or equal to 5 per cent by weight

Whole milk Dod.der

26 per cent by weight

Less than or equal to 5 per cent by weig.t

Buttersilk powder 1

Less than or equal to 11 per cent by weight

Less than or equal to 5 per cent by weight

In packages normally used in the trade, of a net
content by weight of not less than 25 kgs., or
50 lbs., as appropriate

F.o.b. ocean-going vessels from the exporting
country or free-at-frontier exporting country.

By derogation from this provision, reference
points are designated for the countries listed
in Annex Ia. The Committee established in
pursuance of Article VII:2(a) of the Arrangement
(hereinafter referred to as the Committee) may
amend the contents of that Annex.

Prompt payment against documents.

1 Derivod from the manufacture of butter and anhydrous milk fat.

17
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PART TWO (cont'd)

Article 3 - Minimnu Prices

Level and observance of minimum prices

1. Participants undertake to take the steps necessary to ensure that the
export prices of the products defined in Article 2 of this Protocol shall
not be less than the minimum prices applicable under the present Protocol.
If the products are exported in the form of goods in which they have been
incorporated, participants shall take the steps necessary to avoid the
circumvention of the price provisions of this Protocol.

2. (a) The minimum price levels set out in the present Article take
account, in particular, of the current market situation, dairy prices in
producing participants, the need to ensure an appropriate relationship
between tiie minimum prices established in the Protocols to the present
Arrangement: the need to ensure equitable prices to consumers, and the
desirability of maintaining a minimum return to the most efficient
producers in order to ensure stability of supply over the longer term.

(b) The minimum. prices provided for in paragraph 1 of the present
Article applicable at the date of entry into force of this Protocol are
fixed at:

(i) USt425 per metric ton for the skimmed milk powder defined
in Article 2 of this Protocol.

(ii) US$725 per metric ton for the whole milk powder defined in
Article 2 of this Protocol.

(iii) US$425 per metric ton for the buttermilk powder defined in
Article 2 of this Protocol.

3. (a) The levels of the minimum prices specified in the present
Article can be modified by the Committee, taking into account, on' the
one hand, the results of the operation of the Protocol and, on the other
hand, the evolution of the situation of the international market.

(b) The levels of the minimum prices specified in the present Article
shall be subject to review at least once a year by the Committee. The
Committee. shall meet in September of each year for this purpose. In under-
taking this review the Committee shall take account in particular, to the
extent relevant and necessary, of costs faced by producers, other relevant
economic factors of the world market, the need to maintain a long-term
rin~imum return to the most economic producers, the need to maintain

18
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PART TWO (cant'd)

Article 3 (cont'd)

stability of supply and to ensure acceptable prices to consumers, and the
current market situation and shall have regard to the desirability of
improving the relationship between the levels of the minimum prices set out
in paragaeaph 2(b) of the present Article and the dairy support levels in
the major producing participants.

Adjustment of minimum prices

4. If the products actually exported differ from the pilot products in
respect of the fat content, packaging or terms of sale, the minimum prices
shall be adjusted so as to protect the minimum prices established in this
Protocol for the products specified in Article 2 of this Protocol according
to the following provisions:

Milk fxt content:

Packaging:

If the m-ilk fat content of the milk powders
described in Article 1:1 oflthe present Protocol
excluding buttermilk powder differs from the milk
fat content of the pilot products as defined in
Article 2:1(a) and (b) of the present Protocol, then
for each full percentage point of milk fat as from
2 per cent, there shall be an upward adjustment of
the minimum price in proportion to the difference
between the minimum prices established for the pilot
products defined in Article 2:1(a) and (b) of the
present Protocol.2

If the products are offered otherwise than in
packages normally used in the trade, of a net content
by weight of not less than 25 kgs. or 50 lbs., as
appropriate, the minimum prices shall be adjusted
so as to reflect the difference in the coat of
packaging from the type of package specified above.

1An defined in Article 2:1(c) of this Protocol.

2See Annex I(b4 "Schedule of price differentials according to milk fat
cOltent".

19
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PART TWO (coat'd)

Article 3 (cont'd)

Terms of sale: If sold on terms other than f.o.b. from the
exporting country or free-at-frontier exporting
countryl, the minimum prices shall be calculated on
the basis of the minimum f.o.b. prices specified
in paras 2ph 2(b) of this Article, Dlus the real
and justified costs of the services provided; if
the terms of the sale include credit, this shall be
charged for at the prevailing commercial rates in
the country concerned.

Exports and imports of skimmed milk powder and buttermilk powder for
purposes of animal feed

5. By derogation from the provisions of paragraphs 1 to 4 of this Article
participants may, under the conditions defined below, export or import, as
the case may be, skimmed milk powder and buttermilk powder for purposes of
animal feed at prices below the minimum prices provided for in this Protocol
for these products. Participants may make use of this possibility only to
the extent that they subject the products exported or imported to the
processes and control measures which will be applied in the country of export
or destination so as to ensure that the skimmed milk powder and buttermilk
powder thus exported or imported are used exclusively for animal feed.
These processes and control measu.ees shall have been apprdved by the
Committee and recorded in a register established by it.2 Participants
wishing to make use of the provisions of this paragraph shall give advance
notification of their intention to do so to the Committee which shall meet

See Article 2:1.
2See Annex I(c), "Registe;r of Processes and Control Measures'.

It is understood that exporters would be permitted to ship skimmed milk
powder and buttermilk powder for animal feed purposes in .n unaltered state
to importers which have had their processes and control measures inserted in
the Register. In this case, exportes would inform the Committee of their
intention to ship unaltered skimmed milk powder and/or buttermilk powder for
animal feed purposes to those importers which have their processes aid
control ',!asures registered.

20
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EA' ,Two (cont'da)

Article 3 (cont'd)

at the request of a participant, to examine the market si.uation. The
participants shall furnish the necessary information concerning their
transactions in respect of skimmed milk po.·er and buttermilk powder for
purposes of animal feed, so that the Cormmittee may follow developments in
this sector and periodically make forecasts concerning the evolution of this
trade.

Special conditions ":' sales

6. Participants undertake within the limit of their institutional
possibilities to ensure that practices such as those referred to in
Article 4:1 of this Protocol do not have the effect cf lirectly or
indirectly bringing the export prices of the products subject to the
minimum price provisions below the agreed minimum prices.

Field of application

7. For each participant, this Protocol is applicable to exports of the
products specified in Article 1 of this Protocol manufactured or repacked
inside its own customs territory.

Transactions other than normal commercial transactions

8. The provisions of paragraphs 1 to 7 of this Article shall not be
regarded as applying to donated exports to developing countries or to
exports destined for relief purposes or food-related development purposes
or welfare purposes in developing countries.

Article 4 - Provision of Information

1. In cases where prices in international trade of the products covered
by Article 1 of this Protocol are approaching the minimum prices mentioned
in Article 3:2(b) of this Protocol, and without prejudice to the provisions
of Article III of the Arrangement, participants shall notify to the Committee
all the relevant elements for evaluating their own market situation and,

21
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PART W (eoat'd)

Arti:le . (ct'd,)

in particular, credi-ar loan pactices, twinning with other products,
barter or three-sided transactions, refunds or rebates, exclusivity
contracts, packaing costs and details of the pckaging, so that the
Comittee can make a verification.

Article 5 - Obligations cf Exortin ?articiplats

Exporting participants agree to ace their best endeavours, in
.cordance with their institutional possibilities, to supply on a priorit
asis the normal coercial requirecents of 4evelopirg i.porting partici-

pants, especially those used for food-related developrt purposes and
welfare purposes.

Article 6 - Co-operation of mortina Participnats

1. Participants which import p'oducts covered by Akticle 1 of this
Protocol undertake in particular:

(a) to co-operate in implementing the minimm pricss objective of
this Pretocol and to ensure, as far as possible, that the
products covered by Article 1 of this Protocol are not imported
at less than the appropriate customs valuition equivalent to the
prescribed minimum prices;

(b) without prejudice to the provisions of Article III of the
Arrangement and Article 4 of this Protocol, to supply inforaution
concerning imports of products covered by Article 1 of thig
Protocol from non-participants;

(c) to consider sympathetically proposals for appropriate remedial
action if imports at prices inconsistent with the ma1nim-m prices
threaten the operation of this Protocol.

2. Paragraph 1 of this Article shall not apply to imports of skimmed mil
powder and buttermilk powder for purrcses of animal feed, .rovided that
such imports are subject to the measures and procedures provided for in
Article 3:5 of this Protocol.

22
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PART THREE

Article 7 - Derogations

1., Upon request by a participant, the Comittee shall have the authority
to grant derogations from the provisions of Article 3, paragraphs 1 to 5
of this Protocol in order to remedy diff;culties which observance of
minimum prices could cause certain participants. The Committee shall
pronounce on such a request within three months from the date of the request.

Article 8 - Emergency Action

1. Any participant, which considers that its interests are seriously
endangered by a country not bound by this Protocol, can request the Chairman
of the Committee to convene an emergency meeting of the Committee within
two working days to determine and decide whether measures would be required
to meet the situation. If such a meeting cannot be arranged within the two
working days and the commercial interests of the participant concerned are
likely to be materially prejudiced, that participant may take unilateral
action to safeguard its position, on the condition that any other
participants likely to be affected are immediately notified. The Chairman
of the Committee shall also be formally advised immediately of the full
circumstances of the case and shall be requested to call a special meeting
of the Committee at the earliest possible mumeut.

23
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Protocol peMrAd Ctein M ilk ode

List or Reference Po, t.

In accordance with the provisione of Article 2:1 of this Protocol, the

following reforence points are designated for the countries listed beov;

Austria. Antverp, hamburg, Rotterdam

Finland: Antwerp, Hamburg, Rotterdam

B.o,~vy: Antvcrp, Hamburg, Rotterdam

Ovcden; Antwerp, Hamburg, Rotterdam

Poland: Antwerp, Hamburg, Rotterdam

24/25



35

AMINr I b

Protoowl Regrding Certain Milk Poters

Schedule of Price Differentials According to
Milk Fat Content

Iilk fat content
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437
449

461

473

485

497

509

521

533
545

557
569
581

593
605

617

629

641

653
665

677

689

701

713

725
737
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N M I c

Ptrot0o! Regarin Certain li. Powders

ReEg ter of Processee and Control Measures

In accordsee vith the provisions of Article 3:5 of this
following processes and control measures are approved for the
listed below:

Australia

Austria

Canest

European Economic Community

Finland

Japan

New Zealand

Norway

Spain

Swit zerland

Protocol, the
participants

Page

30/31

34/35

38/39

42/43

45

48/49

50/51

53

56/57
61

28/29
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Skied milk povdei may be expOrted frm tbse utoms territoty of
Australia to third countries:

A. Either, after the competent Australian Athoritils have ehauked that
the skimmed milk powder has been denaturd aoo4rdi to any one of the
following processes:

1. By the addition, per 100 kg4. of *kimed milk powder, dt 2.5 kas.
of lucerne meal or grass meal, containig not less than 70 pet aent
of particles not exceeding 300 icrons, uniformly distributed
throughout the mixture.

2. By the addition of finely .l 1o4 altelta flour (98 per Cent to
pass mesh 60, equivalent to 50 United States steandd), id a pro-
portion of 2 tn 4 parts pet ;.00 and of pheoolphthaloin In & pro-
portion of 1:20,000 (1 gr. per 20 kls. of milk),

3. By the addition, in the proportion of tO per 100 by, W*Ight of the
product treated (80 per 100 by weight of silk powder ad O0 pet
cent of the denaturing agent) of a mixture oaMposed of e0 per sent
bran and 20 per cent potato flour, Arie flowu or other e an
starch (at least 10 per sent to pWa mesh 60, equivaleut to
50 United States standard), with phenolphthalein in the proportion
of 1:20,000.

4. By the addition of, for each 100 klg. of skinmed milk powder, a
minimum of 35 kg. of undeodorized fish meal and 200 Sr, of
carbonate of iron or sulphate of iron and

(a) 1.5 kgs. of activated =arboan

(b) or 100 grs. of mixture QCoposed of tour fifths of yelioA
tartrazine (M 102) and one fitth of patent blue V (I 131);

- These proceesse and control measures attly to buttermilk botder as
well as to skimmed milk powder intended for animal feed,
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(c) or 20 gra. of .chineal re.A. (LE124);

(d) or 40 grs. of patent blue V (E 131).

5. By the addition of, for each 100 kgs. of skimmed milk powder,
a minimum of 40 kgs. of undeodorized fish meal and 300 grs.
of carbonate of iron or sulphate of iron.

6. By the addition of, for each 100 kgs. of skimmed milk powder, a
minimum of 4.5 kgs. of fish oil or fish liver oil and 300 grs.
of carbonate of iron or sulphate of iron.

The fish meal noted in processes 4 and 5 must contain at least
25 pcr cent of particles with dimension below 80 microns. In
processes 4, 5 and 6, the iron salts have to contain at least
30 per cent of particles of a size lower than 80 microns. The
colouring matters have to contain the following percentages of
the pure product:

- at least 30 per cent for cochineel red A (E 124.);

- at least 25 per cent for the other colouring matters: colouring
matters have to contain at least 30 per cent of particles having
a size lower than 80 microns; the acidity of fish oil cal-
culated in oleic acid has to be equal to at least 10 per cent.

The products added to skimmed milk powder, according to processes
4, 5 and 6 have to be uniformly distributed as regards in
particular the activated carbon, the iron salts tad the colouring
matters; two samples of 50 grs. each, taken at random in a lot
of 25 kgs., must give by chemical determination the same results
within the limits of errors admitted by the analysis method used.

7. Dye to be added to liquid skimmed milk before drying at the rate
of 2 to 3 ozs. per 100 gallons of milk (12.5 to 18.7 grs. per
hectolitre). The-dye to be one -of-the folleving-colours:

English Standard Index Nos.

Lissamine green 44.090, 42.095, 44.025
Tartrazine 19.140

Combined with

(a) Brilliant blue F.C.F. 42.090
or

(b) Green B.S. 44.090

Cochineal 77.289
Brilliant blue/F.C.F. 42.090
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8. By the Kitit of mabt wa bue meal ina Dopetima of 2 to
purts of skied milk povder.

Tbe bags o cotainers in vhich the detwre4 p is pced
will be lbaled aFor Animal Fead Onl,

B. Or, after its iacorporation in cacpound or mixed stockfoods of a kind
ralline, vithi-W ita 23.07 of the Customs Co-operation Council
Nomenclature.
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Errinmed rd.1k ovwdert my be exported fror the ciutom territory of
Austria to third countries:

A. rither, afttr the competent Austrian authorities have ensured that the
kimmed m.lk pFnrv.r Whs been denatured according to any one of the

following procesees:

1. By the adlitinn, per 100 kgs. of skimned milk powder, of 2.5 kgs.
of lucerne meall or grass r-:,. containing not less than 70 per
cent of particles not excecelnn 300 microns, uniformly dirttributed
throughout the mixture.

2. By the addition of finely milled alfalfa flour (98 per cent to
pass ;osh 60, equivalent to 50 United States standard), in a
proportion of J to 4 parts per 100 and of phonolphtalein in a
proportion of 1;20O,00 (1 pr. per 20 k.s. of millil.

3, ay the a4dition, in the proportion of 20 per 100 by veight of the
product treated (80 per 100 by weight of milk powder and 20 per
cent of the denaturing ament) of a mixture composed of 80 per cent
bran and 20 per cent pot:to flour, rice flour or othe:r common
starch (at least 10 per cent to pass mesh 60, equivalent to
50 United Otates standcard), with phonolphth,"lein in the proportion
of 1:20,000.

4, By the addition of, for each 100 kgs of skimre4 milk povder, a
minimum of 35 kgs. of uncacdor::zed fith men; ant 200 nro. of
carbonata of iron or aulrhata ,f ci,'n and:

(a) 1.5 t.ge, of activated carbon;

(b) or 100 grs, of mixture eomposed Of four fifths of yellow
tartrazine (E 102) and one fifth of patent blue V (E 1i1);

1These proesses an4 contrcl meacurse apply to buttermilk powder a
well as to skiwmed milk powder intended for animal fecd.
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(e) or 20 grs. of ooohineal red A (N 124);

(d) or 40 grs. of patent blue V (E 131).

5. Jry the addition of, for each 100 kgs. of skimd milk plrder, a
minimnm of lO Lgs. of undeodorized fish m.l and 300 grs, of carbonate
of iron or sulphate of iron.

6. By the addition of, for each 100 kgs. of skimmed milk poder, a
minimna of 4.5 kgs. of fish oil or fish liver oil end 300 gra. of
carbonate of iron or sulphate of iron.

The fish meal noted in rrocesaes 4 and 5 must contain at least
25 per cent of particles vith dimension below eighty microns. In
processes 4, 5 and 6e the iron salts have to contain at least
30 per cent of particles of a size lover than eighty microns. The
colouring matters have to contain the following percentages of the
pure product:

- at least 30 per cent for cochineal red A (E 124);

- at least 25 per cent for the other colouring matters: colouring
matters have to contain at least 30 per cent of particles having
a situ lover than eighty uicronsi the acidity of fish oil
calculated in oleic acid has to be equal to at least 10 per cent.

The products added to skimmed milk jyvder, according to processes 4,
5 and 6 have to be uniformly distributed as regards in particuliar
the activated carbon, the iron salts and the colouring matters;
two samples of 50 grs. each, taken at random in a lot of 25 kgs.,
=zst give by chemical determination the same results vitbin the
limits of errors admitted by the analysis method used.

7. Dye to be added to liquid ekimed milk before drying at the rate of
2 to 3 oza. per 100 gls. of milk (12.5 to 18.7 grs. per hectolitre).
The dye to be one of the folloving colours:

English Standard Index Nos.

Lissamine green 44.090, 42.095, ;44.025
Tartrazine 19.140

Combined vith:

(a) Brilliant blue F.C.F. 42.090
or

(b) Green B.S. 44.090

Cochineal 77.289
Brilliant bluo/F.C.F. 42.090
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8. By the edd.ltioa of meoat and bo menl is a proportion of 2 to
4 parts of skir-d milk ".wder.

The baes or eootiners in vhicb tbh denatured povder is packed
vill be labllA-"'or Animal Foed Only':.

B. Or, after its ircorporntion in comnound or ained stotkfoads' of a
kind falling vithin item 23 07 of the Custoem Co-oeraWt$j Council.
Nmsenclature.
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CANADA

1. By the addition of finely milled alfalfa flour (98 per cent to pass
mesh 60, equivalent to 50 United States standard), in a proportion of 2 to
4 parts per 100 and of phenolphthalein in a proportion of 1:20,000 (1 ramne
per 20 kZs. of milk).

2. By the addition, in the proportion of 20 per 100 by weight of the
product treated (80 per 100 by weight of milk powder and 20 per 100 of the
denaturing agent) of a mixture composed of 80 per cent bran and 20 per cent
potato flour, rice flour or other common starch (at least 10 per cent to
pass mesh 60, equivalent to 50 United States sez:anard) with phanolpht-lhalin
in the proportion of 1:20,000.

3. By the addition of, for each 100 kgs. of skimmed milk powder, a
minimum of 35 kgs. of undeodorized fish meal and 200 gra.mes of carbonate
of iron or sulphate of iron and

(a) 1.5 kgs. of activated carbon;

(b) or 100 grammes of mixture composed of four fifths of yellow
tartrazine (E 102) and one fifth of patent blue V (E 131);

(c) or 20 grammes of cochineal red A (E 124);

(d) or 40 grammes of patent blue V (E 131).

4. By tho addition of, for each 100 kgs. of skinned milk powder, a
minimum of 40 icgs. of undeodorized fish meal and 300 grammes of carbonate
of iron or sulphate of iron.

5. By the addition of, for each 100 kgs. of skimmnned milk powder, a
minimum of 4.5 kgs. of fish oil or fish liver oil and 300 grammes of
carbonate of iron or sulphate of iron.
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The fish meal note4 in p s 3 and 4 iust Coutm n at least
25 per cent of partioles vith dimension below 80 miieas. In prQoeee s
3, 4 and 5, the iron salts have to contain at least 30 per aoet of particles
of a size ver than 80 D.-C trs have to contain the
follodng perceteutm ct the pura product:

- at least 30 per cent for cochiveal red A (B 124);

- at least 25 per cent for the other oolouring matters: colouring
matters have to contain at least 30 per cent of particles having
a size lower than 80 microns; the acidity of fish oil calculated
in oleic acid has to be equal to at least 10 per cent.

The products added to ekilmed milk powder, according to processes
3, 4 and 5, have to be uniformly distributed as regards in particular the
activated carbon, the iron salts and the colouring matters; two samples of
50 grs. each, taken at random in a lot of 25 kgp., must give by chemical
determination the sam results within the limits of errors admitted by the
analysis method used.

6. By the addition of dye to liquid skimmed milk before drying at the rate
of 2 to 3 ounces per 100 gallons of milk (12.5 to 16.7 grs. per hectolitre).

Dye to be one of the following colourst

English Stndard Index os.

Lissamine green 44.090, 42.095, 44.025

Tartrazine 19.140

combined with:

(i) Brilliant blue F.C.F. 42.090

or

(ii) Green B.S. 44.090

Cochineal 77.289

Brilliant blue/F.C.P. 42,090

7. By the addition of meat and bone meal in q proportion of 2;4 parts of
skimmed milk powder.

40
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8. By the addition, per 100 gs. of skioe4d %ilk powder, of 2.5 kgs. of
lucerne meal or PUss meal, containing not 1.a$ than 70 per cent of
particles not exee.ding 300 microns, uniformly distributed throughout the
mixture.

The bags or containers in which the dmatured powder is packed will be
labelled "For Anial Feed Only".

9. Incorporation of ski!rned milk powder in compound or mixed stockfoods
of a kind falling within item 23.07 of the Customs Co-operation Cona-il
Nomenclature.

41
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EUOPDA3 I ICOMC CO2 XTY

Skimmed milk pmvdar1 " for use " animal feed my be exported to third
countries:

(a) either after beifg denatured in the custom territory of the ,Caemity
in accordance vith Article 2 of Regulation (EEC) No. 990/722/, as last
amended by Regulation (EEC) No. 804/763i

"Skimmed milk powder shall be denatured by the addition, per
100 kgs. of skimmed milk powder, of 2.5 kgs. of lucerne meal or
grass meal, containing not less than 70 per cent of particles not
exceeding 300 microns, uniformly distributed throughout the
mixture."

This product falls within sub-heading 04.02 A II (b) 1 of the co.m n
customs tariff;

(b) or after being incorporated in "sweetened forage; other preparations
of a kind used for animal feeding", falling within sub-heading
ex 23.07 B of the common customs tariff, containing skimmed milk
powder;

(c) or after being dyed by the following dyeing procesa-

The dyeing is to be by means of the colouring matters identified
by the Colour Index numbers - most recent edition - and the designations
indicated hereunder.

These processes and control measures apply to buttermilk powder as
wvell as to skimed milk powder intended for animal feed., (See
Regulation (EEC) hIo. 804768, Aiticle 10:1. )

,O.J. No. L 115 of 17 May 1972, pagse 1:

3.J. No. L 93 of 8 April 1976, page 22.
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These colourinS matters

- are to be used alone or in coibination, in' the form of very fine
impalpable powder

and

-are tab rmifie distributed in the ]kimend /lk powder

- in minimum quantities of 200 grs./100 kgs.

Desinaption of colouring matters:

C.I. No. Designation

19140 Tartrszinel
42090 Brilliani blue P.C.?.
1s095 Iissamine green
4LO90 Green B.S., Lissamine green
74260 Pigment green 7
77;39 Cochineal

(d) or after denaturing in accordance with Annex III to Regulation (EEC)
No. 2054/7:;,as ltst amended by Regulation (EEC) No.2823/7&: 3 '

1. HonogeoA a&ddition to the products to be denatured of 1 per cent
blood :real and 1 pf-r cent non-deodorized fish-meal; the two subStsAnces
mut'; Je finely gro.id and 80 per celz of both must be able to pass
t'.rogh the messh of a :o. 60 sieve of t:e Tyler fine se] iea
(O.2 4 6 mm. mesh) or equivalent there-of.

The blood me.al must be of a type regarded in the trade as soluble
and nm, t G' .iesfjy he follcring r(ond;tions: wvln the meAl is dJ3uted
in water to 10 -'r cent s, :'el 0, and the sol*tion has been stirred for
f' teen min'tes t- .: th(.n ccrjiftuqged for enother fifteea minutes at
2,COC :=volui-ons par minute it must not c,'oofiit more than 5 per cent
sedi.ent.

2. Howogeneonsaddition to the products to be denatured of 1 per cent
blood meal and 1 per cent non-decdorized 'fish solules.

The blood meal must present the same characteristics as required
in the first procedure and the fish solubles must be as fine as
required in the above procedure for blood meal and fish meal.

W'This colouring matter to be used only in combination with one or more
of the others incl'uded in the above list.

2
O.J. No. l 228 of 20 Apuust 'st, a page-17.

O.J. ..o. L )331 of 1 December 1978, nape 84.
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Skim8ed milk powderl may be exported from the customs territory of
Finland to third cotutries:

A. Either, after the competent Finnish authorities have ensured that the
skimmed milk pc,:yicr has been denatured according to any one of the
following processes:

1. By the addition, per 100 kgs. of skimmed milk powder, of 2.5 kgs.
of lucerr.e meal or grass meal, containing not less than 70 per
cent of particles nct exceedin3 300 microns, uniformly distributed
throughout the mixture.

2.. By the addition of finely milled alfalfa flour (98 per cent to
pass mesh 60, equivalent to 50 United States standard), in a
proportion of 2 to 4 parts per 100 and of phenolphtalein in a
proportion of 1:20,000 (1 gr. per 20 kgs. of milk).

3. By the addition, in the proportion of 20 per 100 by weight of the
product treated (80 per 1.00 by weight of milk powder and 20 per
cent of the denaturing agent) of a mixture composed of 80 per cent
bran and 20 per cent potato flour, rice flour or other common
starch (at least 10 per cent to pass me3h 60, equivalent to
50 United States standard), with phenolphthalein in the proportion
of 1:20,000.

4. By the addition of, for each 100 kgs. of skimmed milk powder, a
minimum of 35 kgs. of undeodorized fish meal and 200 grs. of
carbonate of iron or sulphate of iron and:

(a) 1.5 kgs. of activated carbon;

(b) or 100 grs. of mixture composed of four fifths of yellow
tartrazine (E 102) and one fifth of patent blue V (E 131);

'These processes and control measures apply to buttermilk powder as
well as to skimmed milk powder intendel for animal feed.
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(c) or 20 grs. of cochineal red A (X 124);

(d) or 40 Ors. of patent blue v (I 131).

5. By the addition of, for each 100 ksp. of skismed milk powder, a
minim=m of 40 kgs. of updeodorized fish meal and 300 gre. of carbonate
of iron or sulphate of iron.

6. By the addition of, for each 100 kgs. of skiwmed milk powder, a
Dininm of 4.5 kgs. of fish oil or fish liver oil and 300 grs. of

carbonate of iron or sulphate of iron,

The fish meal noted in processes 4 and 5 must contain at least
25 per cent of particles with dimension below eighty microns. IL.
processes 4, 5 and 6, the iron saltS have to contain at least
30 per cent of particles of a size lower than eighty microns. The
colouring matters have to contain the following percentages of the
pure product:

- at least 30 per cent for cochineal red A (E 124);

- at least 25 per cent for the other colouring mitters: colouring
matters have to contain at least 30 per cent of particles having
a size lower than eighty microns; the acidity of fish oil
calculated in oleic acid has to be equal to at least 10 per cent.

The products added to skimmed milk powder, according to processes 4,
5 and 6 have to be uniformly distributed as regards in particular
the activated carbon, the iron salts and the colouring matters;
two samples of 50 gre. each, taken at random in a lot of 25 kgo.,
must give by chemical determination the same results within the
limits of errors admitted by the analyss' method used.

7. Dye to be added to liquid skinned milk before drying at the rate of
2 to 3 oza. per 100 gls. of milk (12.5 to 18.7 gro. per hectolitre).
The dye to be one of the following colours:

English Standard Index Nos.

Lissamine green 44.090, 42.095, 44.025
Tartrazine 19.140

Combined with:

(a) Brilliant blue F.C.F. 42.090
or

(B) Green B.S. 44.090

Cochineal 77 .289
Brilliant blue/F.C.F. 42.090
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8. By the addition of meat and bone mee in a proportion of 2 to
4 parts of mkimned milk povder.

The bags or containers in which the denatured povder is packed
will be labelled "For Animal Feed Only".

B. Or, after its incorporation in compound or mixed stockfoods of a
kind falling within item 23.07 of the Customs Co-operation Council
Nomenclature.

'4 7



JAPAN

Based on the provisions of Article 13 of the Customs Tariff Law, he who
vants to import, with customs duty exempted, skimmed milk powder so as to
produce animal feed through mixing the powder concerned with other materials
shall take the following steps so that the powder concerned will not be
diverted to uses other than animal feed:

1. He shall in advance make an application to the Director of Customs
Office so that his factory be authorized to produce mixed feed with
the duty-exempted skimmed milk powder.

2. When he (himself or through his agent) imports skimmed milk powder for
purposes of animal feed, he shall go through necessary importation
formalities and customs officers at a port of entry shall keep a record
on the quantity of the skimmed milk powder thus imported.

3. He shall deliver the skimmed milk powder to his factory authorized
under paragraph 1 ab¥ove and mix it with fish meal, chrysalis meal or
fish soluble.

4. After producing mixed feed, he shall submit, for inspection by the
Customs Office, a report which contains, among others, information on
the quantities of the skimmed milk powder used in the production and
of other materials mixed therewith. The customs officers shall check
how much of the quantity recorded at the time of entry has been used in
the production and inspect the product concerned before its delivery
from the factory.

In cases where he violates the control measures mentioned above, the
authorization under paragraph 1 above shall be cancelled and ' le exempted
customs duty shall be collected according to the provisions of the Customs
Tariff Law. In addition to the above, he shall be fined or imprisoned, as
the case may be, on the ground of the evasion of customs duty as provided
for by the Customs Law.
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1. By the addition of finely illed alfaltf flour (98 per cent to pase
mesh 60, equivalent to 50 United Statesftandard), in a p.oportion of
2 to 4 parts per 100 and of phenolphthalein ia pportiion of 1:20,000
(1 gr. per 20 kg6. cf milU).

2. By the addition, in the proportion of 20 per 100 by veight of thq
product treated (80 per 100 by weiaiht of mUlk powder and 20 per 100 of the
denaturing agent) of a mixture composed of 80 per cent bran and 20 pewi ent
potato flour, rice flour or other courtn starch (at least 10 per cent no
pass mesh 60, equivalent to 50 United States standard), with phenolphtbilein
in the proportion of 1:20,000.

3. By the addition of, for each 100 kg". of skimmd mildk powder, a mnilinm
of 35 kgs. of undeodorized fish meal and 200 grs. of carbonate of iron or
sulphate of iron and

(a) 1.5 kg8. of activated carbon;

(b) or 100 grs. of mixture composed of for' fifths of yellow
tartrazine (E 102) and one fifth of patent blue V (E 131);

(c) or 20 grs. of cochineal red A (E 124);

(d) or 40 grs. of patent blue V (E 131);

(e) or 20 grs. of edicol lime.

4.. By the addition of, for each 100 kgs. of skinned milk powder, a ninimu
of 40 kgs. of undeodorized fish meal and 300 grs. of carbonate of iron or
sulphate of iron.

5. By the addition of, for each 100 kgo. of skimned milk powder, a uynimum
of 4.5 kgs. of fish oil or fish liver oil and 300 grs. of carbonate of iron
or sulphate of iron.
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.Th fish meal noted in processes 3 and 4 Must contain at least
25 per cent of particles with dimerenion below 80 microns. In processes
3, 4 erd 5. the iron sa.!ts hR.'e to contain at least 30 per cent of particles
of a F,:e lower than 80 microns. The colouring matters have to cont&aii the
following percentages ol the pure product:

at least 30 per ce:t for cochincal rvd A (S 124);

ct le3st 25 ;per cent for the other colouring matters: colouring
nat wars have to contain at leost 30 per cent of particles having
a size lower than 80 microns; the acidity of fish oil calculated
in oleic acid hns to be equal to at least 10 per cent.

The prceucts aviad to s?.i.d milk- powdar, according to processes 3, 4
an 5, hiav.u to be ur.... rly d; tritted as regards in particular the acti-
Vatr'. CB.n, the iron salts r.r I the colouring matters; two samples of
9 grIL. ea(h, taken at rar.Lnn in a lot of 25 kgs. ,m st give by chemical
d-t:'r-:natfcn the same results withir the limits of errors admitted by the
anayJ'S is mThod used.

6. By the adrdition of dye to liquid skimmed milk before drying at the
rt.e of 2 to 3 ounces per 100 gaillons of milk (12.5 to 18.7 grs. per
Lectolitre).

Dye to be one of the following colours:

Fn~i sh Standard Index lNos.

Li3;rvnine green 440.90, 42.095, 44.025
T:i azine 19.1140

Co; incd with
(i) rilliant bJue F.C.F. 42.090
or

i i) Green 1B.S. 144 090
Co ' n,! . 77-2F3
BiLliant bluc/F.C.F. 42 C30

7. By the ad4itc;n of neat and bone meal in a proportion of 2:4 parts of
ek ~. i -, k 'we r .

8. By thr addition, per 10 kns. of s':inm.d nilk powder, of 2.5 )ks. of
lucerne Lecal or tr'ss .- , .-t 'nini! .. t : a thnarn ^ p'-r cent of particles
not exCccdin3 Z,, micrcr.s u..o_ 'Lst-,- cd througk.)ut the mi:ture.

The bags or containers in which the dentured powder is pscked will be
labelled "For Animal Fe'.r Gnly".

9. Trncorporation of skird.med milk powler in compound or mixed ntcckfoods.
of a kind falling within item 23.07 of the Curtoms Co-operation (C .. cil
lonmenclature.

I 1 I M
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NORWAY

Ski'ed milk povter1 my be exported from the customs territory of
lorway to third countries:

A. Either, after the competent Norwegian authorities have ensured that the
skimmed milk powder has been denatured according to any one of the
following processeo:

1. By the addition, per 100 kgs. of skimmed milk powder, of 2.5 kgs.
of lucerne meal or grass meal, containing not less than 70 per
cent of particles not exceeding 300 microns, uniformly distributed
throughout the mixture.

2. By the additio3. of finely milled alfalfa flour (98 per cent to
pass mesh 60, equivalent to 50 Un.ited States standard), in a
proportion of 2 to 4 parts per 100 and of phenolphtalein in a
proportion of 1'20,000 (1 gr. per 20 kgs. of milk).

3. By the addition, in the proportion of 20 per 100 by weight of the
product treated (bO per 100 by weight of milk powder and 20 per
cent of the denaturing agent) of a mixture composed of 80 per cent
bran and 23 per cent potato flour, rice flour or other commyon
starch (at leact 10 per cent to pass me3h 60, equivalent to
50 [Crited States standerd), with phenolpht!;l1ein in the proportion
of 1.:20,000.

4. By the addition of, for each 100 kgs. of skI'm{ed milk powder, a
muunimum of 35 kgs. of undeodorized f 4 sh mets. and 2,0 grs. oif
carbonate of iron or sulphate of iron and:

(a) 1.5 kgs. of activated carbon;

(b) or 100 ger. of mixture composed of four fifths of yellow
tartrazine (E 102) and one fifth of patent blue V (E 131);

These proecesses and control measures apply to buttermilk powder as
e11 as to skiewd milk powder intended for animal feed.
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(c) or 20 grs. of cochineal red A (E 124);

(d) or 40 grs. of patent blue V (E 131).

5. By the addition of, for each 100 kgs. of Fkimaed milk powder, a
minimum of 4O kgs. of undeodorized fish meal and 300 irs, of carbonate
of iron or suldhate of iron.

6. By the addition of, for each 100 kgs. of skimmed milk powder, a
minimum of 1.5 kgs. of fish oil or fish liver oil and 300 grs. of
carbonate of iron or sulphate of iron.

The fish meal noted in processes 4 and 5 must contain at least
25 per cent of particles with dimension below eighty microns. In
processes 4, 5 and 6, the iron salts have to contain at least
30 per cent of particles of a size lower than eighty microns. The
colouring matters have to contain the following percentages of the
pure product:

- at least 30 per cent for cochineal red A (E 124);

- at least 25 per cent for the other colouring matters: colourina
matters have to contain at least 30 per cent of particles having
a size lower than eighty microns; the acidity of fish oil
calculated in oleic acid has to be equal to at least 10 per cent.

The products added to skimmed milk powder, according to processes 4,
5 and 6 have to be uniformly distributed as regards in particular
the activated carbon, the iron salts and the colouring matters;
two samples of 50 grs. each, taken at random in a lot of 25 kgs.,
must give by chemical determination the same results within the
limits of errors admitted by the analysis method used.

7. Dye to be added to liquid skimmed milk before drying at the rate of
2 to 3 ozs. per 100 gls. of milk (12.5 to 18.7 gre. per hectolitre).
The dye to be one of the following colours:

English Standard Index Wos.

Lissamine green 44.090, 42.095, 44h.025
Tartrazine 19.140

Combined with:

(a) Brilliant blue F.C.F. 42.090
or

(b) Green B.S,. 44.090

Cochineal 77.289
Brilliant blue/F.C.F. 142.090
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8. B:r the add.t ion ohf mrn.t and bone meal in a proportion of 2 to
4 parts of si..i.;ed milk pr:w&-?r.

The bag; or containers in which the denatured powder is packed
will be l.tbc]led Fcr Anmim1l Feed Only'.

B. Or, after its incoi-~ra.tion in com3nund or mixed stotkfoards of a
kind failing witnin itemn 23.07 of the Customs Co-operation Council
Nomenclature.

55

ii bJ AI'l I WEilj



SPAIN

The control systemeapplied by Spain to imports of skimmed milk powder
intended for animal feed are se? forth in the following texts annexed
hereto:

1. Circular Noe. 739 of the General Directornte of Customs,
establishing rules for the denaturing of milk powder (.nnex 1);

2. Order of rMinistry of Agriculture of 30 October 1976 establishing
control and surveillance of denr.tured milk powder andwheypowder for
use in animlal feed (Annex 2).

In addition, cther supplementary provisions are in existence such as
the iirnistry of Finance Order dated 22 September 1969, determining the
responsibilities of the customs authorities with respect to chemical
analysis an.d Customs Circular No. 626 (Official Gazette of 17 October 1969)
prescribing the modalities for chemical analysis, rules for the taking of
samples rend the responsibility of the various laboratories.
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ANNEX 1

Ceneral Directorate of Customs

Circular he'. 789 (Official Gazette of 12 October 1977)
E'3to;~lAshinE SueCs for the Denaturing of Milk Powder

The denaturing of skimmed milk powder is to be effected by eith- of
the folloving tvo processes:

1. Homogeneous addition to the products to be denatured of 1 per cent of
blood flour and 1 per cent of fish flourl; both substences mAst be finely
ground, and each must pass through a No. 60 screen of the Tyler fine series
(0.246 millimetre mesh) or its standard equivalents, in a proportion of not
less than 80 per cent.

The blood flour shall be of a type regarded as soluble in the trade
and must meet the requirement that when diluted in water in a 10 per cent
solution and when the solution is shaken for fifteen minutes and centrifuged
for an additional fifteen minutes at 2,000 revolutions per minute, the
sediment shall not exceed 5 per cent.

2. RaHomogeneous addition to the products to be denatured of 1 per cent of
blood flour and 1 per cent of non-deodorized fish solubles.

The blood flour shall have the characteristics required in the previous
process and the fish solubles shall also have, so far as degree of fineness
is concerned, the same characteristics an those indicated in the previous
process for blood flour and fish flour.

1it is the understanding of the Spanish authorities that the fish
flour must be non--deodorized.
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ANNEX 2

Ministry of Agriculture

Order of 30 October 1976 establis-hin control and surveillance of denatured
milk owder a. w:,ey povwder for use in animal feed

The import of denatured milk powder or whey powder under the
Liberalized-Trade Regime e-'elusively for purposes of animal feed requires
regulation of the control and surveillance of use, with the twofold objective
of guaranteeing the quality of both the basic product and the denaturing
agents employed and of preventing unlawful competition with domestic dairy
products.

Quality standards and requirements for substances and products used in
animal feed having been approved by Decree 851/1975 of 20 March and
Ministerial Order of the Minister of Ar.;.culture of 23 June 1976, it is
necessary to nake an order regardine procedures for testing and demanadin
the neceseary quality in those products.

In pursuance of the instructions contained in Article 21 of the said
Decree regarding the control and surveillance to be exercised by the Ministry
of Agriculture over the handling, transport and storage cf products for use
in animal feed and by virtue of the authority vested in this Department by
final provision 4 of the said Decree, I have deemed it fitting to provide as
follows:

Article 1. The denatured milk powder and whey powder to be ixported
must meet the quality requirements laid down for those prcducts in the
Ministerial Order of 23 June 1976, taking into account any modifications in
those characterintics which may result from the denaturing agent used. The
products used as denaturing agents may be those approved by Circular No. 543
of the General Directorate of Customs (Boletin Oficial del Estado of
28 July 1966) or such other products as may subsequently be approved for the
purpose.

The foregoing shall be tested by means of analyses performed by labora-
tories belonging to this Department on samples taken, prior to customs
clearance, by the appropriate inspection services from the lots being
imported.

Article 2. In order to ensure adequate preservation of the quality of
these products, they may only be imported in sacks. Each of the sacks shall
bear an appropriate label giving particulars concerning the type of product
and the denaturing agent or agents used. Each sack shall be conspicuously
mrrked with the words: "Products, Por usq rLy $h animal feed".

Article 3. The Customs Veterinary Inspection Services of this
Department shall take the necessary samples and shall arrange for their
despatch to the appropriate laboratory for analysis.
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Before issuing the Certificate of Inspection, they shall verify the
health documents accompanying the lot to be imported and shall obtain from
the importer complete information concerning the destination of the product
in question so as to supplement the particulars on the Import and
Destinstion Form that is to accompany the goods (Annex 1). This form shall
be signed 'y the importer or by s person duly authorized by him.

If the imported lot has different destinations, the importer or his
representative shall make a declaration for each sub-lot.

Article 4. For purposes of subsequent control of these products, the
Customs Veterinary Inspection Services shall send a copy of the Import and
Destination Form to the appropriate provincial branch-office for agriculture
so that the necessary verifications and procedures may be carried out by the
Service for Fraud Prevention and Agricultural Testing and Anelysis.

Article 5. Imported denatured dairy products shall be used exclusively
in animal feed and accordingly, after clearance by Customs, they shall be
consigned exclusively to fodder or additive ,lants, wholesale warehouses or
sLock-farmers, all of whom shall preserve the documentation accompanying the
goods since its entry in Customs. The subsequent movement of these products
shall be restricted to authorized industrial and warehousing enterprises,
which must ensure that the goods are always accompanied by documents or
invoices certifying the origin thereof. The consignee of the goods shall
hold the original of ttese documents at the disposal of the inspection
services for one year, and the consignor shall hold the copy or counterfoil
for the same period of time and for the same purpose.

Article 6. The removal or total or partial elimination ot the
denaturing substances incorporated in the dairy products referred to in this
Order, and likewise any other practice that would annul effects indicative
of the presence of such substances, shall be prohibited.

Article 7. The inspectioe services of the Department shall ensure
strictest compliance with the provisions of this Order, and any movemenat or
possession of the said products in circumstances other than those authorized
by this Order shall be deemed clandestine.

Article 8. Infringements of the provisions laid down in this Order
shall be Punished in accordance with the provisions of Decree 2177/1973, of

12 July, governing Penalties for fraud in respect of agricultural products.

Article 9. The General Directorate of Agrarian Industries and the
General Directorate of Agrarian Production are hereby empowered to establish
additional rules for the implementation of the present Crder,

Communicated for your information and action.

Madrid, 30 October 1976.
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Skimed milk powder my' be exported from the customs territory of
Svitzerland to third countries:

A. Either, after the competent Swiss authorities have ensure#, that the
skimnmed milk powder has been denatured eoording to any one of the
following processes:

1. By the addition, per 100 kgs. of skimmed milk powder, of 2.5 kgs.
of lucerne meal or grass meal, containing not less than
70 per cent of particles not exceeding 300 microns, uniformly
distributed throughout the mixture.

2. By the addition of finely milled alfalfa flour (98 per cent to
pass mesh 60, equivalent to 50 United States standard), in a
proportion of 2 to 4 parts per 100 and of phenolphthalein in a
proportion of 1:20,000 (1 gr. per 20 kgs. of milk).

3. By the addition, in the proportion of 20 per 100 by weight of the
product treated (80 per 100 by weight of milk powder and
20 per cent of the denaturing agent) of a mixture composed of
80 per cent bran and 20 per cent potato flour. rice flour or other
common starch (at least 10 per cent to pass mesh 60, equivalent
to 50 United States standard): with phenolphthalein in the
proportion of 1:20,000.

4. By the addition of, for each 100 kgs. of skimmed milk powder,
a minimum of 35 kgs. of undeodorized fish meal and 200 grs. of
carbonate of iron or sulphate or iron and:

(a) 1.5 kgs. of activated carbon;

(b) or 100 grs. of mixture compeosed of four fifths of yellow
tartrazine (E 102) and one fifth of patent blue V (E 131);
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(c) or 20 gre. of cochineal red A (E 124);

(d) or 40 gre. of patent blue V (E 131).

5. By the addition of, for each 100 kgs. of skinned milk powder, a
minimum of 40 kge. of undeodorized fish meal and 300 grs. of
carbonate of iron or sulphate of iron.

6. By the addition of, for each 100 kgs. of skinmed milk powder, a
minimum of 4.5 kgs. of fish oil or fish liver oil and 300 grs. of
carbonate of iron or sulphate of iron.

The fish meal noted in processes 4 and 5 must contain at lcast
25 per cent of particles with dimension below eighty microns. In
processes 4, 5 and 6, the iron salts have to contain at least
30 per cent of particles of a size lover than eighty microns. Tne
colouring matters have to contain the .following percentages of the
pure product:

- at least 30 per cent for cochineal red A (E 124);

- at least 25 per cent for the other colouring matters: colouting
matters have to contain at'least 30 per-tefpct~jeic1ea .awving
a size lower than eighty microns; the acidity of fish oil
calculated in-.leic. acidha.-tL ba.equal to at least 10 per cent.

The products added to skimmed milk powder, according to processes
4, 5 and 6 have to be uniformly distributed as regards in particu-
lar the activated carbon, the iron salts and the colouring
matters; two samples of 50 gra. each, taken at random in a lot
of 25 kgs., must give by chemical determination the Tame rerclts
within the limits of errors admitted by the analysis method used.

7. Dye to be added to liquid skinmed milk before drying at the rate
of 2 to 3 ozs. per 100 gla. of milk (12.5 to 18.7 gra. qxr
hectolitre), The dye. to 6e.one-of th&'ollowing colours:

English Standard Index Nos.

Lissamine green 44.090, 42.095, 14,025
Tartrazine 19. 140

Combined with

(a) Brilliant blue F.C.r. 42.090
or

(b) Green B.S. 44.090

Cochineal 77.289
Brilliant blue/F.C.F. 42,090
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8. EBy the addition of neat ansbne meal in a proportion of
2 to 4 parts of skiewd milk powder.

The bags or containers in vhich the denatured powder is packed
will be labelled "For Animal Feed Only".

B. Or, after its incorporation in compound or mixed stoockfoods of a kiud
falling within item 23.07 of the Customs Co-operation Council
Nomenclature.
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PROTOCOL REG2,MDING EfLK FAT

PA.RT ONE

Article 1 - Product Coverage

1. This Protocol applies to milk fat falling under CCCIT heading No. 04.03,
having a milk fat content equal to or greater than 50 per cent by weight.

PART TR.O

Article 2 - Pilot Products

1. ror the purpose of this Protocol minimum export prices
shall te established for the pilot products of the following descriptions:

(a) Designation:

Milk fat content-

(b) Designation:

Milk fat content:

Anhydrous milk fat

99.5 per cent by weight

Butter

30 per cent by weight

Fackaging: In packages normally used in the trade, of a net
content by weight of not less than 25 kgs. or
50 lbs. an appropriate.

Ternts of sale: F.o.b. from the exporting country or free.-at-
frontier exporting counitry.

By derozation from this provision reference
points are designated for the countries listed in
Annex II a. The Committee established in
pursuance of Article VII:2(a) of the Arrangement
(hereinafter referred to as the Committee) may
amend the contents of that Annex.

Prormt payment against documents.
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PART TW5 (cont'd)

Article 3 - Minim= Prices

Level and observance of minimum prices

1. Participants undertake to take the steps necessary to ensure that the
export prices of the products defined in Article 2 of this Protocol shall
not be less than the minimum prices applicable under the present Protocol.
If the products are exported in the form of goods in which they have been
incorporated, participants shall take the steps necessary to avoid the
circumvention of the price provisions of this Protocol.

2. (a) The minimum price levels set out in the present Article take
account, in particular, of the current market situation, dairy prices in
producing participants, the need to ensure an appropriate re?-tionship
between the minimum prices established in the Protocols to the present
Arrangemcnt, the need to ensure equiitable prices to consumers, and the
desirarbility of maintaining a min, : n ret,.rn to the most efficient producers
in order to ensure stabil.ty of supply over the longer term.

(b) The mi.nimum prices providled fo in paragr.aph 1 of the present
Artic'..: epplicable at the date of cin.ry into for-e of this Prctocol are

(i) 1TF*'!?? ner mrtr-ic ton for tne anhryrous milk fat defined in

(ii) U't's -,rr metric ton for the butter defined in Article 2 of this

3. (a) The levels of the minimum prices specified in the present Article
can be modified by the Committee, taking into account, on the one hand, the
results of the operation of the Protocol and, on the other hand, the
evolution of the situation of the international market.
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PART TWO (cont'd)

Article 3 (cont'd)

(b) The levels of the minimum prices specified in the present Article
shall be subject to review at least once a year 'y the Committee. The
Committee shall meet in September of each year for this purpose. In under-
taking this review the Committee shall take account in particular, to the
extent relevant and necessary, of costs faced by producers, other relevant
economic factors of the world market, the need to maintain a long-term
minimum return to the most economic producers, the need to maintain
stability of supply and to ensure acceptable prices to consumers, and the
current market situation and shall have regard to the desirability of
improving the relationship between the levels of the minimum prices set out
in paragraph 2(b) of the present Article and the dairy support levels in the
major producing participants.

Adjustment of minimum prices

4. If the products actually exported differ from the pilot products in
respect of the fat content, pacre-ging or terms of sale, the minimum prices
shall be adjusted so as to protect the minimum prices established in this
Protocol for the products specified in Article 2 of this Protocol according
to the following provisions:

Milk fat content: If the milk fat content of the product defined in
Article 1:1 of the present Protocol differs from the milk
fat content of the pilot products as defined in
Article 2 of the present Protocol then, if the milk fat
content is equal to or greater than 82 per cent or less
than 80 per cent, the minimum price of this product shall
be, for each full percentage point by which the milk fat
content is more than or less than 80 per cent, increased
or reduced in proportion to the difference between the
minimum prices established for the pilot products defined
in Article 2 of the present Prctocol.

1See Annex II b, "Schedule of price differentials according to milk fat
content".
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PART TWO (cont'd)

,rticle 3 (cont'd)

Packaging:

Terms of sale:

If the produ.cts are offered otherwise than in packages
normally used in the trade, of a net content by weight
of not lest than 25 kg4. or 50 lbs., as appropriate,
the minimwr prices shall be adjusted so as to reflect
the difference in the cost of packaging from the type of
package specified above.

If sold on terms other than f.o.b. from the exporting
country or free-at-frontier exporting countryl, the
minimum prices shall be calculated on the basis of the
minimum f.o.b. prices specified in paragraph 2(b) of
this Article, plus the real and justified costs of the
services provided; if the terms of the sale include
credit, this shall be charged for at the prevailing
commercial rates in the country concerned.

Special conditions of sales

5. Participants undertake within the limit of their institutional possi-
bilities to ensure that practices such as those referred to in Article 4:1
of this Protocol do not have the effect of directly or indirectly bringing
the export prices of the products subject to the minimum price provisions
below the agreed minimum prices.

Field of application

6. For each participant, this Protocol is appli able to exports of the
products specified in Article 1 of this Protocol manufactured or repacked
inside its own customs territory.

Transactions other than normal commerc.al transactions

7. The provisions of paragraphs 1 to 6 of this Article shall not be regarded
as applying to donated exports to developing countries or to exports destined
for relief purposes or food-related development purposes or welfare purposes
in developing countries.

1See Article 2:1
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PART TWO (cont'd)

Article 4 - Provision of Information

1. In cases where prices in international trade of the products covered
by Article 1 of this Protocol are approaching the minimum prices mentioned
in Article 3:2(b) of this Protocol, and without prejudice to the provisions of
Article III of the Arrangement, participants shall notify to the Committee
all the relevant elements for evaluating their own market-situation and, in
particular, credit or loan practices, twinning with other products, barter
or three-sided transactions, refunds or rebates, exclusivity contracts,
packaging costs and details of the packaging, so that the Committee can
make a verification.

Article 5 -Obliations of ExUortin Participants

1. Exporting participants agree to use their best endeavours, in
accordance with their institutional possibilities, to supply on a priority
basis the normal commercial requirements of developing importing partici-
pants, especially those used for food-related development purposes and
welfare purposes.

Article 6 - Co-oeration of Inmporting Participants

1. Participants which import products covered by Article 1 of this
Protocol undertake in particular:

(a) to co-operate in implementing the minimum prices objective of
this Protocol and to ensure, as far as possible, that the products
covered by Article 1 of this Protocol are not imported at less
than the appropriate customs valuation equivalent to the
prescribed minimum prices;

(b) without prejudice to the provisions of Article III of the
Arrangement and Article 4 of this Protocol, to supply information
concerning imports of products covered by Article 1 of this
Protocol from non-participants;

(c) to consider sympathetically proposals for appropriate remedial
action if imports at prices inconsistent with the minimum prices
threaten the operation of this Protocol.
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PART THREE

Article 7 - Derogations

1. Upon request by a participant, the Committee shall have thb- authority
to grant derogations from the provisions of Article 3, paragraphs 1 to 1
qf this Protocol in order to remedy difficulties which observance of
ainimum prices could cause certain participants. The Committee shall
pronounce on such a request within three months from the date of the
request.

Article 8 - Emergency Action

1. Any participant. which considers that its interests are seriously
endangered by a country not bound by this Protocol, can request the
Chairman of the Conmittee to convene an emerr-ency meeting of the Committee
within two working days to determine and decide whether measures would be
required to meet the situation. If such a meeting cannot be arranged
within the two working days and the commercial interests of the participan
concerned are likely to be materially prejudiced, that participant may
ti-e unilateral raction to safeguard its position, on the condition that an
other participants likely to be affected are immediately notified. The
Chairmn3 of the Committee shall also be formelly advised immediately of th
full ciicumstances of the case and shall be requested to call a special
meeting of the Committee at the earliest possible moment.
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ANEX II a

Protocol Reyrdina IlktFat

List of Reference Points

In accordance with the provisions of Article 2:1 of this Protocol, the

following reference points are designated for the countries listed below:

Austria: Antwerp, Hamburg, Rotterdam

Finland: Antwerp, Hamburg, Rotterdam.

Basle: for butter exports to Switzerland

Norway: Antwerp, Hamburg, Rotterdam

Sweden: Antwerp, Hamburg, Rotterdam.

Basle: for butter exports to Switzerland
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AMoIeri I k b

Protocil RBearding Milk Pat

Schedule of Price Differentials According to
Hilk Fat Content

Milk fat content
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PROTOCOL REGARDIWG CERTAIN CHEESES

PARt ONCE

Article 1 - Product Coverage

1. This Protocol applies to cheeses falling under CCCN heading No. 04.04,
having a fat content in dry matter, by weight, eaual to or more than 45 per
cent -,d a dry matter content, by weight, equal to or more than 50 per cent.

PART TWO

Article 2 - Pilot Product

1. For the purpose of this Protocol, a minimum export price shall be
established for the pilot product of the following description:

Designation: Cheese

Packdging:

Terms of sale:

In packages normally used in the trade of
a net content by weight of not less than
20 kgs. or 40 lbs., as appropriate.

F.o.b. from the exporting country or free-
at-frontier exporting country.

By derogation from this provision, reference
points are designated for the countries listed
in Annex IIIa. The Committee established in
pursuance of Article VII:2(a) of the
Arrangement (hercinafter referred to as the
Committee) may amend the contents of that
Annex.

Prompt payment against documents.
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PART TWO (cont'd)

Article 3 - Minimum Price

level and observance of minimum price

1. Participants undertake to take the steps necessary to ensure that the
export prices of the products defined in Articles 1 and 2 of this Protocol
shall not be less than the minimum price applicable under the present

,rot'occl. If the products are exported in the form of good:; in which they
have been incorporated, participants shall take the sta'pm nec'essary to avoid
the circumvention of the price provisions of this Protocol.

2. (a) The minimum price level set out in the preso-,t Articr takes
acount, in particular, of the current market situation, dairy prices in
producing participants, the need to ensure an approprinatt relltionr:: hip
between the minimum prices established in the Protocols to theo prcsent
Arra:.-ement, the need to ensure equitable prices to consumers, tLnd the
ecsiratility of maintaininin a minimum return to the most efficient
'ro'ucers in order to ensure stability of supply over the longer term.

ab) The minimum price provided for in paragraph 1 of the present
Artisie aprlicable at t,'eo date of entry into force of this Protocol is
fixed st TS$8A0O per metric ton.

.I. (a) The level of the minimum price specified in the present Article
*an l'e modified by the Committee, taking into account, on the one hand,
th. results c- the operation of the Protocol and, on the other hand, the
evolutior. of the situation of the international market.

~b) The level of the minimum price specified in the present Article
sht.l be subject tc review at least once a year by the Committee. The
Cc=ittee shall meet in Sertember of each year for this purpose. In
undertaking this review the Committee shall take account in particular,
to the extent relevant and recessary, of costs faced by produeers, other
red vant econcmic factors of the world market, the need to maintain a
long-term minirun return to the most economic producers, the need to
=sintain stability of supply and to ensure acceptable prices to consumers,
an1 the current market situation and shell have regard to the desirability
of i;rcvin' the relationship between the level of the minimum price set
cot -: asrn;raph 2(t) of the present Article and the dairy support levels
in the major producing participants.
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PART TWO (cont'd)

Article 3 (cont'd)

Adjustment of minimum price

4. If the products actually exported differ from the pilot product in
respect of the packaging or terms of sale, the minimum price shall be
adjusted so as to protect the minimum price established in this Protocol,
according to the following provisions:

Packaging:

Terms of sale:

If the products are offered otherwise than
in packages as specified in Article 2:1, the
minimum price shall be adjusted so as to
reflect the difference in the cost of
packaging from the type of package specified
above.

If sold on terms other than f.o.b. from the
exporting countrylor free-at-frontier
exporting country , the minimum price shall
be calculated on the basis of the minimum
f.o.b. price specified in paragraph 2(b) of
this Article, plus the real and justified
costs of the services provided; if the terms
of the sale include credit, this shall be
charged for at the prevailing commercial rates
in the country concerned.

Special conditions of sale

5. Participants undertake within the limit of their institutional
possibilities to ensure that practices such as those referred to in
Article 4:1 of this Protocol do not have the effect of directly or
indirectly bringing the export prices of the products subject to the
minimum price provisions below the agreed minimum price.

Field of application

6. For each participant, this Protocol is applicable to exports of the
products specified in Article 1 of this Protocol manufactured or repacked
inside its own customs territory.

1See Article 2:1.
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PART _ (cont'd)

Article 3 (cont'd)

Transactions other than normal commercial transactions

7. The provisions of paragraphs 1 to 6 of this Article shall not be
regarded as applying tc donated exports to developinZ countries or to
exports destined for relief purposes or food-related development purposes
or welfare purposes in developing countries.

Article 4 - Provision of Information

1. In cases where prices in international trade of the products covered
by Article 1 of this Protocol are approaching the minimum price menticned
in Article 3:2(b) of this Protocol and without prejudice to the provisions of
Article III of the Arrangement, participants shall notify to the Committee
all the relevant elements for evaluating their own market situation and, in
particular, credit or loan practices, twinning with other products, barter
or three-sided transactions, refunds or rebates, exclusivity contracts,
packaging costs and details of the packaging, so that the Committee can
make a verification.

Article 5_-. O.bigations of FxIprting Participants

1. Exporting participants agree to use their best endeavours, in
accordance with their institutional possibilities, to supply on a priority
basis the normal commercial requirements of developing importing parti-
cipants, especially those used for food-related development purposes and
welfare purposes.

Article 6 -_Co-ope.ration of Importing Participants

1. Participants which import products covered by Article 1 of this
Protocol undertake in particular:

(a) to co-operate in implementing the minimum pzice 'objecti-e of this
Protocol and to ensure, as far as possible, that the products covered by
Article 1 of this Protocol are not imnorted at less than the appropriate
customs valuation equivalent to the prescribed minimtLm price;

(b) without Prcjudice to the provisions of Article III of the
Arrangement and Article 4 of this Protocol, to supply inforrnat;un rh, ,,,,:,F,n.n
imports of rroducts covered by Article 1 of this Protocol from nu-i-
oarticipants;
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FART TWO (cont'd)

Article 6 (cont'd)

(c) to consider sympathetically proposals for appropriate remedial
action if imports at prices inconsistent with the minimum price threaten
the operation of this Protocol.

PART THREE

Article 7 - Derogations

1. Upon request by a participant, the Committee shall have the authority
to grant derogations from the provisions of Article 3, paragraphs 1 to 4
of this Protocol in order to remedy difficulties which observance of
minimum prices could cause certain participants. The Committee shall
pronounce on such a request within thirty days from the date of the request.

2. The provisions of Article 3:1 to 4 shall not apply to exports, in
exceptional circumstances, of small quantities of natural unprocessed cheese
which would be below normal expr.rt quality as a result nf deterioration or
prrducti'on faults. Participants exporting such cheese shall notify the
GATT secretariat in advance of their intention to do so. Participants shall
also notify the Committee quarterly of all sales of cheese effected under
the provisions of this paragraph, specifying in respect of each transaction,
the quantities, prices and destinations involved.

Article 8 - Emergency Action

1. Any participant, which considers that its interests are seriously
endangered by a country not bound by this Protocol, can request the Chairman
nf the Committee to convene an emergency meeting of the Committee within
two working days to determine and decide whether measures would be required
to meet the situation. If such a meeting cannot be arranged within the two
working days and the commercial interests of the participant concerned -re
likely to be materially prejudiced, that participant may take unilateral
action to safeguard its position, on the condition that any other participants
likely to be affected are immediately notified. The Chairman of the
Committee shall also be formally advised immediately of the full circumst %s
of the case and shall be requested to call a special meeting of the ConE-l
at the earliest possible moment.
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ANEX III a

Protocol Regarding Certain Checees

List of Reference Points

In accordance with the provisions of Article 2:1 of this Protocol, the

folloving reference points are designated for the countries listed below:

Austria: kAtwerp, Hamburg, Rotterdam

Finland: Antwerp, Hamburg, Rotterdam

Norway: Antwerp, Hamburg, Rotterdan

Sweden: Antwerp, Hamburg, Rotterdam

Poland: Antwerp, Hamburg, Rotterdam
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ANNEX B

The United States undertakes to implement the economic provisions of
this Arrangement filly within the limit of its institutional possibilities.

Japan undertakes to implement the provisions of this Arrangement fully
within the limit of its institutional possibilities.

Japan has accepted Article 3:5 of the Protocol Regarding certain Milk
Powders on the understanding that advance notification of its intention to
make use of the provisions of that paregraph may be made glo'oally for a
given period and not separately for each transaction.

The Nordic countries have accepted Article V:3 of the Arrangement with
the understanding that it does not in any way prejudge their position with
regard to the definition of (other than) normal commercial transactions.

Switzerland has indicated that it is reserving the right to request at
a late.: date the designation of two or three European ports as reference
points under Article 2 of the Protocol Regarding Certain Milk Powders in the
event that its exvorts made this necessary.

New Zealand has indicated that the annual quantities of its exports
under Article 7:2 of the Protocol Regarding Certain Cheeses should normally
be of the order of 1,000 metric tons and could, in exceptional circumstances,
amount to some 2,000 metric tons.
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Introduc t ion

In response to requests by the Senate Finance Committee and the House
Ways and HeaOn Committee, the United States International Trade Commission
on September 1, 1978, instituted an investigation, under section 332(b) of
the Tariff Act of 1930 (19 U.S.C. 1332(b)), for the purpose of submitting a
series of reports analyzing the effects on U.S. industrial and agricultural
sectors of nontariff measure agreements and tariff reductions recently
negotiated at the Multilateral Trade Negotiations (HTN) in Geneva.

This report analyzes the effects on U.S. industrial sectors of the
agreement on Trade in Civil Aircraft (which will be referred to as "the
agreement") .

This report provides a brief discussion of the background and origin
of the agreement, a descripton and analysis of the agreement's provisions,
a profile of the U.S. civil aircraft in4ustry, including data on U.S.
producers' shipments, exports, imports and apparent consumption, an assess-
ment of the overall probable effect on the domestic industry and on customs
revenues of U.S. adoption of the agreement and a brief discussion of the
legislative requirements for implementing the agreement.
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Summary

The agreement, which was recently initialed in Geneva by the Unites
States, the F.uropean Community (EC), Canada, Japan and Sweden, provides for
the elimination of customs duties on civil aircraft and most parts dnd
equipment of such aircraft (as enumerated in the annex to the agreement) and
for the reduction or elimination of a number of nontariff measures, such as
governmental subsidies, government-directed procurement, technical barriers
(standards) and import and export licensing requirements, which have the
effect of distorting or restricting trade in civil aircraft. Many of the
agreement's non-tariff provisions are analogous to those of other agreements
which have been negotiated at the MTN. For example, the agreement notes that
the Agreement on Technical Barriers to Trade (standards) and the Agreement
on Subsidies/Countervailing Measures apply to trade in civil aircraft. The
application of both agreements are modified somewhat with respect to trade in
civil aircraft, however, by extending the coverage of the standards agreement
to cover certification requirements and specifications on operating and
maintenance procedures and by potentially limiting the application of the
subsidies/countervailing measures agreement by taking into account certain
"special factors" which apply in the aircraft sector. The agreement estab-
lishes a "Committee on Trade in Civil Aircraft" to oversee the operation of
the agreement and to settle disputes between signatories. The dispute
settlement mechanism of the agreement, however, is without prejudice to
the rights of signatories under the GATT or under instruments multilaterally
negotiated under the auspices of the GATT, as they affect trP4e in civil
aircraft.

Certain of the agreement's provisions pre either ambiguous or lack
sufficient specificity to ensure international compliance with the provision.
For example, article 2 of the agreement is somewhat ambiguous in that it re-
quires signatories to eliminate "all customs duties and similar charges
levied on, or in connexion with the importation of products." This phrase
may be construed to encompass antidumping and countervailing duty charges, as
well. Similar language in the Florence Agreement was so interpreted by the
Treasury Department in terminating a previous antidumping investigation. Such
an interpretation with respect to the aircraft agreement could result in for-
eign suppliers dumping or selling subsidized products covered by the agreement
into the Uniced States without recourse by domestic firms.

As another example, article 4 provides that signatories should not
discriminate against suppliers from any other signatory by requiring civil
aircraft purchasing entities to procure civil aircraft from any particular
source or by exerting "unreasonable pressure" on them to this end. This
provision will be difficult to enforce since it would seem to allow govern-
ments to exert "reasonable pressure" on purchasing entities to procure civil
aircraft from particular sources and would require injured parties to estab-
lish the unreasonableness of governmental pressure in particular instances.

Yi
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On the whole, however, the U.S. civil aircraft industry is likely to
reap important benefits from U.S. adoption of the agreement, resulting
primarily from the agreement's provisions dealing with nontariff measures,
since foreign tariffs on U.S. exports of commercial aircraft are usually
waived. Besides increaaing the immediate potential for expanded U.S. ex-
ports, the agreement should help to ensure that market forces and technol-
ogy, rather than political considerations, remain predominant in commercial
aircraft markets. Although the impact of the agreement on the U.S. industry
cannot easily be measured, the overall effects are likely to be positive
with a potential long-term rise in U.S. exports (with only a minimal in-
crease in U.S. imports) likely to lead to an expansion in the current work
force.

It is estimated that the elimination of customs duties provided for in
the agreement will result in an estimated annual loss of customs revenues
of approximately $51.4 million.

Because the elimination of customs duties, without staging, on all
civil aircraft and parts thereof exceeds the President's negotiating author-
ity under the Trade Act of 1974, legislation would be required to implement
tle tariff aspects of the agreement. It does not appear that legislation
would be required to implement the nontariff aspects of the agreement, how-
ever.

i ii
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Background and Origin of Agreement

Discussions with respect to a proposed agreement on trade in civil air-
craft began relatively late at the MTN. On October 21, 1978, the United
States circulated to our major trading partners at the MTN a "U.S. Discussion
Draft of 'Agreement on Governmnent Policy Regarding the Production and Trade
of Civil Aircraft'." Although the document was circulated for discussion
purposes only and was not intended to be a formal proposal, it formed the
foundation for serious negotiations which ultimately led to the document
which was recently initialed by Canada, the EC, Japan, Sweden and the United
States as a formal expression of intent to accede to the agreement. I/

It is our understanding that the U.S. aircraft industry was one of the
principal forces behind the move for a separate MTN agreement on trade in
civil aircraft. Representatives of the domestic industry actively partici-
pated in drafting the initial U.S. discussion draft and kept in close
contact with the U.S. negotiating team, offering advice and assistance
throughout the negotiations.

The agreement was designed to accomplish the objectives established in
the summit level framework of understanding of July 13, 1978, among our
major trading partners, to negotiate--

maximum freedom of world trade in commercial aircraft, parts
and related equipment, including elimination of duties and
to the fullest extent possible, the reduction or elimination
of trade restricting or distorting effects of other measures.

Description and Analysis of the Agreement

The agreement is unique in that it contains in a single document pro-
visions dealing with both tariffs and non-tariff measures as they relate to
trade in civil aircraft and related equipment.

The agreement consists of nine articles, a preanble, and an annex which
is an integral part of the agreement and lists the articles, by respective
tariff headings, which are covered by the Agreement.

Preamble

The preamble briefly sets out some of the objectives and principles of
the agreement, such as--

i) to achieve maximum freedmn of world trade in civil
aircraft, parts and relatad equipmraet by ellainating
duties and reducing or eliinating trade restricting
or distorti effects;

ii) to provide fair and equal competitive opportunities;

1/ This,agreement is set out in Appendix A.

1
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iii) to eliminate adverse effects on trade in civil aircraft
resulting from governmental support in civil aircraft
development, production, and marketing;

iv) to allow civil aircraft activities to operate on a com-
mercially competitive basis; and

v) to establish an international framework governing conduct
of trade in civil aircraft.

Product coverage

The agreement would apply to all civil (non-military) aircraft, and all
parts, components and subassemblies (including eng'nes and parts thereof)
used in the manufacture, repair, rebuilding, maintenance, modification, or
conversion of such aircraft and to flight ground simulators and parts thereof.

Customs duties and other charges

Signatories to the agreement must eliminate by January 1, 1980, "all
customs duties and similar charges levied on, or in conuexion with the impor-
tation of products . . . " listed by tariff headings in the annex to the agree-
Aent, if such products are for use in a civil aircraft; and all duties and
similar charges levied on repairs of civil aircraft. The annex to the agree-
ment contains three separate lists of tariff headings--one by Customs Cooper-
ration Council Nomenclature (CCCN) number (applicable to imports into the EC,
Japan, Sweden, and any other signatory using the CCCN), one by Tariff Sched-
ules of the United States Annotated (TSUSA) number (applicable to U.S.imports)
and one by Canadian tariff number (for Canadian imports)---ihich provide sub-
stantially equivalent product coverage among all signatories.

Appendix B to this report sets out each of the TSUSA item numbers
which are included in the provisional U.S. list for duty-tree coverage, a
short description of the affected articles and the current U.S. tariff treat-
ment for each such article. The list includes a wide variety of provisions
scattered throughout the TSUSA which do not make reference to the ultimate
use of the subject article as part of an aircraft. Many of the provisions
have a column 1 (trade agreement) duty rate in excess of the 5 percent ad
valorem maximum for which the President is authorized under the Trade Act of
1974 to eliminate duties.

Although the purpose of this part of the agreement seems to be limited
to the removal of the tariffs for each of the items listed n the respective
tariff headings in the annex to the agreement, the use of the phrase "all
customs duties and timilar charges of any kind levied on, or in connexion
with the importation of products" may be construed to encompass dumping and
countervailing duty charges, as well. Similar language In the Florence
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Agreement 1/ was so interpreted by the Treasury Department in terminating a
dumping investigation concerning Automotive and Hotorcycle Repair Manuals
from United Kingdom. 2/ Such an interpretation with respect to the aircraft
agreement could result in foreign suppliers taking advantage of this ?ro-
vision to dump or sell subsidized products covered by the agreement into
the United States without recourse by domestic firms. This result would
not be consistent with the purposes of the agreement as stated in the
preamble (e.g., to provide fair and equal opportunities for civil aircraft
activities) or with other provisions of the agreement such as article 6
which specifically contemplates that countervailing duties may be levied in
accordance with the Agreement on Subsidies/Countervailing Neasures. It is
suggested that this potential ambiguity be eliminated in the implementing
legislation.

Technical barriers to trade

Article 3 of the agreement "notes" that the provisions of the Agree-
ment on Technical Barriers to Trade, the so-called standards agreement,
applies to trade in civil aircraft 3/ and expands the coverage of the
standards agreement with respect to such trade between signatories of the
aircraft agreement to include aircraft certification requirements and
specifications on operating and maintenance procedures. The standards
agreement covers all industrial products and, therefore, is applicable on
its own to the products covered in the aircraft agreement.

The standards agreement, which is analyzed in detail in volume 6 of
this study, discourages discriminatory manipulations of product standards,
product testing and product certification systems and requires countries to
use fair and open procedures when they adopt product standards and related
practices that affect international trade. Since each of the countries
which have initialed the aircraft agreement have also initialed the stan-
dards agreement, the principal effect of article 3 of this agreement is the
expansion of the coverage of the standards agreement discussed above.

Governpent-directed procurement a mandatory sub-contracts and inducements

Article 4 of the agreement establishes the basic principle that pur-
chasers of civil aircraft should be free to select suppliers on the basis

1/ T.I.A.S. No. 6129, 17 U.S.T. 1835 (June 24, 1959).
2/ 43 Fed. Reg. 45932 (Oct. 4, 1978).
3/ Arguably, the provisions of the standards agreement would only be ap-

plicable to those countries which sign both the standards agreement and the
aircraft agreement since the aircraft agreement merely "notes" that the
standards agreement applies to trade in civil aircraft. The use of the word
"notes" as opposed to a word such ns "agree", which iP used in the second
sentence of Article 3, would not seen to impose a legal obligation on non-
signatories to the standards agreement.

3
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of cou-rcial and technological factors. It provides that signatories
should not discriminate against suppliers from any other signatory by re-
quiring civil aircraft purchasing entities to procure civil aircraft from
any particular source, or by exerting "unreasonable pressure" on them to
this end. It is somewhat questionable what effect this provision will have
in practice, however, since, by negative inference, it would allow govern-
ments to exert "reasonable pressure" on purchasing entities to procure
civil aircraft from particular sources. Disputes are likely to arise as
to the "reasonableness" of governmental involvement in purchasing decisions
with the burden being on the injured party to establish both the presence
of governmental pressure and that such pressure was "unreasonable".

Article 4.3 of the agreement addresses the problem of mandatory sub-
contracts, frequently referred to as "offsets", whereby governments contract
for the purchase of civil aircraft on the condition that a certain volume
of subcontracts (such as for components of the aircraft) be entered into by
the seller of the aircraft with firms of the purchasing country. It pro-
vides that the purchase of products covered by the agreement should be made
"only on a competitive price, quality and delivery basis", which would seem
to preclude a signatory from requiring mandatory subcontracts. Article 4.3
further provides that a signatory may "require that its qualified firms be
be provided with access to business opportunities on a competitive basis
and on terms no less favourable than those available to the qualified firms
of other Signatories". The thrust of the provisions seem to be that
qualified domestic firms of the purchasing country must be given equal
opportunity to compete with firms in the selling country for subcontracts,
but that th. seller say not be required to use such firms.

Finally, article 4.4 provides that signatories should avoid attaching
inducements of any kind to the sale or purchase of civil aircraft from any
particular source, which would create discrimination against suppliers from
any signatory.

Although several of the provisions in article 4 of this agreemaut are
analogous to provisions in the Agreement on Government Procurement, which
is analysed in volume 7 of this study, purchases by nationally-owned air-
lines and aircraft manufacturing companles are not covered by that agree-
ment and, therefore, only the provisions of the aircraft agreement would
apply to such purchases. However, some governmental entities do purchase
civil aircraft and such purchases would be covered by the government pro-
curement agreement.

Trade restrictions

Article 5 of the agreement states that signatories shall not apply
quantitative restrictions (quotas) or licens·ing requireMets to resztla
imports or exports to other signatories of civil aircraft ti a aunter in-
consistent with applicable provisions of the GATT. Import wonltortn4 or
licensing system which are consistert with the CATT and export licensing
procedures for reasons of national security would not be precluded.

4
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Government support, export credits, and aircraft marketing

Article 6.1 of the agreement opens by stating that the provisions
of the subaidies/countervailing measures agreement 1/ apply to trade in
civil aircraft and that signatories, in their support of, or participation
in, civil aircraft programs, shall "seek to avoid" adverse effects (within
the meaning of the subsidies/countervailing measures agreement) on trade
in civil aircraft. 2/ Since the subsidies/countervailing measures agree-
ment would apply to trade in civil aircraft, even in the absence of an
aircraft agreement, this should have little or no effect on the signatories
to the aircraft agreement which are also signatories to the subsidies/
countervailing measures agreement. 3/

However, article 6.1 goes on to say that signatories--

also shall take into account the special factors which
apply in the aircraft secto-, in particular the wide-
spread governmental support in this area, their inter-
national economic interests, and the desire of producers
of all Signatories to participate in the expansion of
the wcrld civil aircraft market.

This language appears to lessen the impact of the subsidies/ccuntervailing
measures agreement with respect to trade in civil aircraft by providing a
potential justification (i.e., the "special factors" which apply in the air-
craft sector) for offering governmental subsidies in contravention of the
subsidies/countervailing measures agreement.

In order to lessen the adverse trade effects of governmental subsidies
and to achieve one of the objectives of the agreement, as stated in the pre-
amble, to have civil aircraft activities "operate on a commercially compet-
tive basis", article 6.2 provides that pricing of civil aircraft "should be
based on a reasonable expectation of recoupment of all costs". This provi-
sion is not as strong as it could be, however, since there is no commitment
for repayment of subsidies.

Regional and local governments

Article 7.1 provides that signatories should not require or encourage
regional and local governments or non-governmental bodies to take action in-
consistent with provisions of the agreement. This language does not require
the U.S. Government to take any remedial action with regard to activities of

1/ This agreement is analyzed in volume 2 of this study.
2/ The language "seek to avoid" creates a potential problem of interpretation.

Does a signatory agree to an obligation not to cause injury, serious prejudice,
or nullification or impairment? Or does a signatory merely agree to try to
avoid causing the unpleasant effects?

3/ At this time, only Canada, the EC, Japan, Sweden and the United States have
initialed the aircraft agreement and each has also initialed the subsidies/
countervailing measures agreement.

J

s0-13'9 ( - 79 - 7



94

the various state or local governments which contravene the agreement. It
simply directs that the Federal government not require or encourage such ac-
tivities. However, since article 3 of the agreement notes that the standards
agreement applies to trade in civil aircraft and since, under that agreement,
signatories must "take such reasonable measures as may be available to it to
ensure . ." that its local governments comply with the standards agreement,
signatories to the aircraft agreement would arguably have a greater burden
with respect to matters which are also covered by the standards agreement.

Surveillence, review, consultation and dispute settlement

Article 8 creates a review, consultation, and dispute settlement mechan-
ism. It establishes a Committee on Trade in Civil Aircraft ("the committee"),
composed of all signatories, which is to meet, at least once a year, to consult
on matters relating tc the operation of the agreement and to keep under regular
review the application of the agreement to ensure a continuing balance of mutual
advantages.

The agreement encourages the initiation of prompt consultations between
signatories to seek mutually acceptable solutions to problems or disputes
which arise with respect to the agreement. Article 8.5 recommends the initi-
ation of consultations prior to the initiation of an investigation to determine
the existence, degree, and effect of any alleged subsidy. In those instances
where domestic procedures are initiated without consultation, signatories
should notify the committee immediately and enter into simultaneous consul-
tations to seek a mutually agreed solution that would obviate the need for
countervailing measures.

tf a signatory's trade interests in civil aircraft are adversely af-
fected by any action of another signatory, it may request the committee to
review the matter. Within 30 days thereafter, the committee must convene and
attempt to resolve the isbsues by iss,;ing appropriate rulings and recommenda-
tions "as promptly as possible, and in particular prior to final resolution
of these issues elsewhere". Such review by the committee, however, is with-
out prejudice to the rights of signatories under the GATT or under instruments
multilaterally negotiated under the auspices of the GATT, as they affect trade
in civil aircraft. Thus, an aggrieved signatory, which does not get satisfac-
tory results from the committee, could pursue remedies provided in the GATT or
in other related agreements to which both parties are signatories, such as the
standards agreement or the subsidies/countirvailing %.easures agreement.
Although such actions would seem to be discouraged, the aircraft agreement
does not preclude the initiation of the dispute settlement mechanisms of these
other agreements, prior to initiating the mechanism provided in the aircraft
agreement.

With respect to disputes related to matters covered by the aircraft agree-
ment, but not covered by other agreementa, the provisions of articles XXII and
XXIII of the General Agreement and the provisions of the Understanding Related
to Notification, Consultation, Dispute Settlement and Surveillance, comm nly
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known as the frame.works agreement, shall be applied to resolve such disputes.
These procedures may also be applied to resolve disputes involving matters
covered by more than one agreement, if the parties to the dispute so agree.

Final provisions

Article 9 of the agreement contains the so-called final provisions
dealing with matters such as --

i) acceptance and accession;

ii) reservations (they may not be entered without the
consent of the other signatories);

iii) date agreement will enter into force (January 1,
1980, for governments which have accepted by then);

iv) conformity of national legislation;

v) amendments (requires unanimous consent of all
signatories);

vi) withdrawal (any signatory may withdraw, effective
12 months after notification);

vii) non-application of r.reement between particular sig-
natories (if either signatory, at the time of accep-
tance, does not consent to sucs application); and

iiii) servicing of the agreement (by the GAIT secretariat).
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Profile of U.S. Civil Aircraft Industry

Production of cnmmercial aircraft 1/ in the United States and, in
fact, in the free world, is dominated by three firms--Boeing, McDonnell-
Douglas, and Lockheed. However, the recently introduced European Airbus
has successfully penetrated the U.S. and foreign markets for commercial
aircraft. Of the U.S. firms, Boeing is vastly more committed to the
production of commercial, especially passenger, aircraft than either of the
other two, both of which are more heavily involved with military aircraft
and spacecraft.

It is estimated that the cost to design and tool-up for an all-new
passenger airliner approaches $2 billion; the cost of planning and pro-
ducing an aircraft which is a modification of an existing aircraft may be
as much as $1 billion. Few privately-owned concerns can afford this mag-
nitude of investment on a product that has yet to be sold. Once committed,
an aircraft manufacturer must produce and sell as many as 400 units Just to
recover the investment on design, development, and init 4'l productive capa-
bility.

In order to minimize the large financial risk involved, producers of
large aircraft, both in the United States and elsewhere, enter into "risk-
sharing" or similar agreements with aircraft or component producers in
other countries. The participants in such agreements assist at their own
-xpense in the design and eventual production of certain components. Since
many of the foreign aircraft producers are government owned or financed,
the respective governments become interested in the success of a particular
new generation of aircraft and the resulting benefits to the native partici-
pants in risk-sharing agreements. This tends to insure sales of the new
airplanes to foreign countries, particularly for nationally-owned airlines.

Aeritalia of Italy has for many years been producing components of the
Boeing 727, and the Boeing 747. A new risk-sharing agreement with Aeritalia
provides for eventual Italian contribution to the new Boeing 767 to reach
$2 billion. The Italian firm now expects a subsidy from its government to
assist in gearing up for production of wing control surfaces, trailing edge
flaps, wing tips, elevators, and rudders for the Boeing 767. Japanese
firms currently produce rudders, wing tf4ape and body sections of certain
of Boeing's 747's. It was recently reported that Japanese firms will also
be involved to the extent of 15 percent in Boeing's 767 and 777 programs.
Boeing's international agreements are not unique. Canada and Italy supply
major components for the Douglas DC-9.and DC-10; Japan produces parts for
the Lockheed L1011 and the United Kingdom provides engines (Rolls Royce)
for the same aircraft.

8

1/ The term commercial aircraft, as used in this report, refers to aircraft
principally used for transporting a large number of passengers and/or a signifi-
cant quantity of freight.



This type of trade is not a one-way stre-t. The European Airbus,
produced by a French-German-English consortium (all government financed),
is said to contain components (including engines) built in the Uni-ed
States that account for 30 percent or more of the value of the airplane.
Foreign-made aircraft used by U.S. airlines in the past--the Viscount
(United Kingdom) and the Caravelle (France) fcr example--are believed also
to have had significant U.S. contributions.

In addition to the large U.S. producers of commercial aircraft, there
are several well-known producers of aircraft for corporate and private use
such as Beech Aircraft Corporation, Cessna Aircraft Company, and Piper Air-
craft Corporation~ While these firms import parts for their planes, they
are not as contractually or financially involved with their foreign suppli-
ers as are the commercial aircraft producers. The three named firms ac-
count for about two thirds of the annual value of U.S shipments of the
tmaller capacity aircraft, frequently referred to as "general aviation"
aircraft.

The three largest producers of helicopters--Hughes Aircraft Company,
Bell aelicopter Company, and Enstrom Helicopter Corporation--account for
about 90 percent of the annual shipments of domestically-produced helicop-
ters for other than military applications.

The four major producers of aircraft engines--General Electric Company,
Pratt and Whitney Aircraft Division of United Technologies, Inc., The Garrett
Corporation and Lycoming-Stratford, Division of AVCO Corporation--provide
over 90 percent of the annual U.S. shipments of such engines.

In the aggregate, there are thousands of manufacturing establishments in
the United States that produce one or more of the parts, components, or sys-
tems for civil aircraft. Employment contributing to the production of com-
plete aircraft is estimated to have been 294,000 in 1978, which represents
an 11 percent increase from 1977, when about 265,000 persons were employed.

In addition to their domestic facilities, many U.S. producers of civil
aircraft and parts have wholly or partially owned foreign subsidiaries that
produce complete aircraft, major components and parts of aircraft. Boeing
and McDonnell-Douglas each have a subsidiary located in Canada that produces
major components for some of their models of commercial aircraft. Cessna,
with subsidiaries located in Prance and Argentina, and Piper, with 'acilities
in Switzerland and Brazil, produce or assemble complete aircraft at these
facilities. Other companies such as Conrac Corp. (avionics), Ex-Cell-O
Corp. (aircraft parts), Garrett Corp.(aircraft engine parts), Litton Indus-
tries (avionics) and United Technologies Corp. (aircraft engines) have sub-
sidiaries located in one or more of the following countries; the United
Kingdom, West Germany, Cantda, Japan, Brazil, and Italy.

U.S. producers' shipments

The total value of U.S. producers' shipments of civil aircraft and parts
declined from $9.7 billion in 1974 to $8.8 billion iv a 76 and then increased

9



dramatically to $12.8 billion in 1978 (table 1, Appendix C). Complete
aircraft, as well as components, shared in the improvement of sales in
1978. The value of annual shipments of complete aircraft declined from
apprcximately $5.1 billion during the period 1974-75 to approximately $4.7
billion during 1976-77 and then increased to $6.5 billion in 1978. The
decline of thipments during 1976-77 was due entirely to a decline in ship-
ments of commercial aircraft; sales of helicopters and general aviation
aircraft increased each year during 1974-78. Due to the lead time involved,
the decline in shipments of commercial aircraft during 1976-77 reflects in
part the low levels of orders for such aircraft experienced earlier in the
1970's. A strike in the industry during the last quarter of 1977 also
contributed to the decline in shipments. U.S. shipments of complete air-
craft by the number of units are shown below.

Complete civil aircraft: U.S. shipments, by kinds, 1974-78

(In number of units)

Year : Commercial : Helicopters : General Total
: _: : aviation

19 74 --- ------ : 332 : 828 : 14,165 : 15,325 :
1975-------: 315 : 864 : 14,057 : 15,236 :
1976 ---------- : 238 : 775 : 15,447 : 16,460 :
1977 -7------ - : 185 : 884 : 16,920 : 17,989 :
1978----------: 244 : 935 : 17,187 : 18,366 :

Sources: Aerospace Facts and Figures, 1978-79; Aerospace Industries Assoc-
iation; and General Aviation Manufacturers Association.

Aircraft manufacturing activity is expected to generally increase
during the next several years because of the deregu.ation of U.S. a41-
lines, the improving financial situation of both domestic and foreig.
airlines, and the growing need to replace older equipment, the replacement
of which has tended to be postponed.

U.S. exports

In view of the investment required to introduce a new generation of
aircraft and the relatively limited (yet substantial) home requirement for
such aircraft, a large export market is absolutely essential. The products
of the U.S. producers have accounted for over 80 percent of recent sales of
commercial airliners in the free world; of the 244 commercial aircraft
delivered by U.S. producers in 1978, 111 were destined for foreign customers.

The success of the U.S. aircraft producers in foreign markets has re-
sulted in a very significant export trade balance in civil aircraft for many
years (see table 6 in Appendix C for a comparison of exports and imports).



Annual U.S. exports of civil aircraft and parts increased from $5.1
billion in 1974 to $5.5 billion in 1976 and then declined to $4.9 billion in
1977. U.S. exports in 1978 increased to $6.0 billion (Table 2 in Appendix
C). Exports of complete aircraft accounted for from 57 to 66 percent of
the total value of annual exports during 1974-78; they declined from $3.4
billion in 1974 to $2.7 billion in 1977 and then increased to $3.6 billion
in 1978.

Aircraft parts (other than engines and parts thereof) accounted for
20 to 29 percent of totae exports during 1974-78, and engines and parts
thereof accounted for most of the remainder.

U.S.-made commercial aircraft are evident in virtually all free-world
countries. Although export markets vary from year to year, Iran, the
United Kingdom, West Germany, France, Japan, and Israel have been the
largest foreign marKets for U.S. commercial aircraft in recent years.

Part of the value of exports, particularly exports of aircraft parts
other than engines, consists of parts or components exported for further
processing or assembly for eventual return to the United States under the
provisions of TSUSA items 806.30 and 807.00. 1/

U.S. imports

While annual U.S. imports are only a fraction of annual exports, ranging
from 10 percent to 17 percent of the value of exports during 1974-78, they
are significant. Annual imports of articles currently identifiable in the
TSUSA as aircraft and parts declined from $706 million in 1974 to $556
million in 1976, and then increased to approximately $1 billion in 1978
(table 3 in Appendix C). In contrast to exports, imports consist largely
of aircraft parts including engines rather than complete aircraft; aggregate
imports of these products accounted for 70 percent or more of the annual
value of imports of civil aircraft and aircraft parts in 4 of the last 5
years. Imports reflect, in large part, the requirements of U.S. aircraft
producers for original equipment parts and, to a lesser extent, U.S. produc-
ers' requirements for replacement parts for U.S.-made aircraft in domestic
service. Replacement parts are also imported for foreign-made aircraft In
domestic service.

Much of the value of annual imports of complete civil aircraft--66 per-
cent in 1978--represents the total value of entries of articles containing
U.S.-made products that were processed or assembled in foreign countries and

1/ Item 806.30 provides that any article of base metal that is manufactured
or processed in the United States, exported for further processing, and
subsequently returned to the United States for further processing is, upon its
return to the United States, subject to duty only on the basis of the value
added outside the United States. Item 807.00, on the other hand, provides
that imports of articles assembled abroad in whole or in part from components
produced in the United States will be subject to duty on the full value of
the article as imported, less the value of U.S.-made components.

11
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imported under the provisions of TSUSA items 806.30 or 807.00. U.S. imports
of aircraft parts including engines (for civil and military use) entering
duty-free under items 806.30 or 807.00 in 1978 represented 30 percent of
the total import value of such articles. Canada, Europe (particularly
France, the United Kingdom, and Italy), and Mexico account for the bulk
of imports of aircraft and parts entering under items 806.30 or 807.00.
Table 4 in Appendix C presents total U.S. imports and imports entering under
items 806.30 or 807.00 for aircraft and parts in 1978.

As previously discussed, numerous articles intended for use in aircraft
are classified under a vide variety of provisions of the TSUSA which do not
identify such articles as aircraft components. Oificial statistics, there-
fore, do not segregate imports of such articles intended for use in aircraft
from similar articies intended for other applications. It is estimated
that the annual aggregate value of such unidentifiable imports does not
exceed 9 percent of the total value of imports k own to be aircraft or parts
of aircraft in 1978. Table 5 in Appendix C presents the estimated 1978
imports of each of the articles included on the provisional U.S. list for
duty-free coverage provided in the annex of the aircraft agreement.

U.S. apparent consumption

Because of the very substantial export market enjoyed by U.S. producers
of civil aircraft, the aggregate value of annual U.S. consumption of civil
aircraft and parts is very much less than annual production--usually 40 to
50 percent less. The value of consumption declined from $5.3 billion in
1974 to $3.9 billion in 1976 and then increased to $7.8 billion in 1978
(table 6, Appendix C).

Possibly a more useful measure of the annual level of consumption, how-
ever, is the consumption of complete aircraft. Since most parts are con-
sumed in the production of complete aircraft, data with respect to the con-
sumption of complete aircraft avoids the problem of double counting. The
value of U.S. apparent consumption of such articles increased from $1.8
billion in 1974 to $2.0 billion in 1975 and then declined to $1.6 billion in
1976. However, in 1977 and 1978 apparent consumption climbed to $2.3 bil-
lion and $3.2 billion reept.ctively.

The ratio of imports to consumption of complete aircraft fluctuated
during the last five years between 4.1 percent (1975) and 11.5 percent (1977).
The trend in the share of imports of aircraft engines and parts to U.S. con-
sumption has declined during 1974-78. The import-to-consumption ratio of
engines and parts during the last five years has rang 1 from 20.2 percent
(1977) to 24.6 percent in 1975. Imports of aircraft tires accounted for less
than 10 percent of annual consumption during the period 1974-78. Imports of
parts for civil aircraft other than engines and tires provided from 12.1 per-
cent (1978) to 19.9 percent (1976) of the value of annual consumption during
the year 1974-78.
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3verall Probable Effect of the Agreement

Probable effect on domestic industry

The U.S. civil aircraft industry is likely to reap important be: fits
from the agreement recently initialed by the United States, Canada, the EC,
Sweden and Japan. Commercial aircraft manufacturers could gain increased
access to new markets as a result of the provisions of the agreement
dealing with non-tariff measures. At the same time, general aviation
manufacturers should enjoy immediate benefits from the removal of tariffs
and could eventually gain from the removal of non-tariff barriers. Overall,
the potential increase in exports arising from the agreement should more
than offset the incre"oe in imports, with a resultant net gain in industry
output and employment.

Since tariffs are usually waived for U.S. exports of commercial aircraft
to signatory countries, the formal eliilnation of these tariffs would have
little, if any, impact on U.S. exports. However, the domestic industry
should experience significant gains from the removal of certain non-tariff
barriers, both in the short term and over the long run. Under the terms of
the agreement, signatories may no longer require their nationally-owned
airlines to procure nationally-manufactured aircraft and parts. In
addition, the agreement seeks to eliminate technical standards aimed at re-
stricting imports and to discourage export subsidies which adversely affect
trade in civil aircraft. Besides increasing tne immediate potential for
expanded U.S. exports, the agreement should help to ensure that market
forces and technology, rather than political considerations, remain predom-
inane in commercial aircraft markets. Sinc. the rapidly developing
European commercial aircraft industries are all government owned, or
government financed, the agreement should help the U.S. commercial aircraft
industry maintain its strong export performance in the long run. Some in-
dustry analysts believe that there is considerable potential for a large
expansion in U.S. general aviation exports. If so, the removal of tariffs,
which are currently 12 percent, both in Japan and the EC on most general
aviation products could result in a significant export boost for the U.S.
industry. Although non-tariff barriers are not an important obstacle to
general aviation exports to most signatory countries, they frequently
impede general aviation exports in other parts of the world, notably several
South American countries. If these countries and others eventually sign
the agreement, the long-run effects for U.S. manufacturers would clearly
be positive.

Since U.S. tariffs on complete aircraft ace only five percent ad val-
orem, the removal of these tariffs could only be expected to result in a
minimal increase, at most, in imports of passenger and general aviation
aircraft. Domestic manufacturers stand to gain from the removal of
tariffs on aircraft parts, since it will tend to lover the cost of their
final product. However, this impact is also likely to be small. The
removal of these tariffs is unlikely to encourage U.S. aircraft firms to
shift their parts manufacturing operations to other signatory countries.
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Although wages in some of these countries are lower than those in the
United States, this advantage is offset by the high U.S. labor produc-
tivity in parts manufacturing.

Although the impact of the agreement on the U.S. industry cannot
easily be measured, the overall effects are likely to be positive. The
potential long term rise in U.S. exports that may result from the agree-
ment could lead to an expansion in the current work force of 200,000
aerospace employees whose jobs are directly dependent on exports. In any
event, it promises these employees greater job security in the future, in
the face of increased competition from competing foreign aircraft manufac-
turers.

Potential loss of customs revenue

Based on the estimated value of U.S. imports for civil aircraft and
parts in 1978, including all articles in the provisional U.S. list for
duty-free coverage, the annual loss of customs revenues resulting from the
p-oposed elimination of customs duties by the agreement would amount to
approximately $51.4 million.

U.S. Implementation of the Agreement

Since the agreement would eliminate the duty on many articles which
are currently subject to a duty rate in excess of 5 percent ad valorem
and since the tokal duty elimination would take effect on January i,
1980, rather than being staged in accordance with section 109 of the
Trade Act of 1974, legislation would be required to implement the tariff
aspects of the agreement in the TSUSA. Further, section 466 of the Tariff
Act of 1930 (19 USC 1466) which provides for a duty rate of 50 percent ad
valorem on the cost of equipment, repair parts, materials or expenses of
repairs made upon U.S. vessels (interpreted by Treasury to include aircraft)
employed in the foreign or coasting trade, would have to be amended to
exclude aircraft repairs from its coverage.

As previously mentioned, the implementing legislation should make it
clear that the term "customs duties and similar charges of any kind levied
on or in connexion with, the importation of products", as used in the agree-
ment, does not include dumping duties or countervailing duties.

It does not appear that legislation would be required to implement the
non-tariff aspects of the agreement.
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GENERAL AGREEMENT ON
TARIFFS AND TRADE

Mu:ti_:erai Trade ;Necotiaticns

AGPREUTT ON TRADE IN Cr7I' AIRCRAFI

Delegations from Canada, EEC, Japan, Sveden, and the United Stases have
agreed ad referendum on the attached Agreement on Trade in Civil Aircraft. They
have asked that this Agreement be circulated to all IMTN participants for their
consideration ard possible signature. It is appreciated that some delegations
par'icipating in the WN may not be in a position to sign imnediately, ani they
are invited to do so at their earliest convenience.

It should be noted that the product coverage set. out in the Annex to the
Agreement may be subject to minor modifications of a non-substantive nature to
insure the comparability of the coverage in the tariff nomenclatures of the
signtcorie .
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AGR METN T_-PDy CTIL ACC!RAFT

PR.A~LE

Sin:atcries tc the Agreement or. Trade in Civil Aircra:t. hereinafter
referred to us -'th2is'Aeement' ;

Notin- that Ministers on 12-14 September 1973 aCreed the Tokyo Round of
Multilateral Trade Neictiations should achieve the expansion and ever-
greater liberalization of world trade through, inter alia, the progessive
dismantling of obstacles to trade and the improvement cf the international
framework for the conduct of world trade;.

Desiring to achieve maximum freedom of world trade in civil aircraft,
parts and related equipment, including elimination of duties and to the
fullest extent possible, the reduction or elimination of trade restricting
or distorting effects;

Desiring to encourage the continued technological development of the
aeronautical industry on a world-wide basis;

Desiring to provide fair and equal competitive opportunities for their
civil aircraft activities and for their producers to participate in the
expansion of the world civil aircraft-market;

Bein E mindful of the importance in the aircraft sector of their overall
mutual economic and trade interests

Reeogn;zinr that many Signatories view the aircraft sector as a
particularly inportant component of economic and industrial policy;

Seeking to eliminate adverse effects on trade in civil aircraft
resulting from governmental support in civil aircraft development, producticn,
and marketing while recognizing that such governmental support, of itself
woul. not be deemed a distortion of trade;

Desiring that their civil aircraft activities operate on a commercially
competitive basis, and recognizing that government-industry relationships
differ widely amcn. them;

Recognizing their obligations and rights under the General Agreement
on .Tariffs and Trade, bereinafter rterrred to as 'the GATT;:, and under:
other multilateral agreements negotiated under the auspices of the GATT;
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Recognizinm the need to provide for international notification,
consultati+on, surve®ilance and dispute settlement procedures with a viei- to
ersuring a fair, pro=pt acd effective enforcemernt of the provisions of this
Agreement and to maintain the balance of rights and obligations;

Desirinz to estr.blish an international fro.ework governing condu:t of
trade in civ'! aircra:t;

Hereby agree as follows:

1. Product Coverale

1.1 This Agreement applies to the following products;

(a) all civil aircraft,

(b) all civil aircraft eugines and their parts and components,

(c) .all other parts, components, cnd sub-Cssemblies of civil aircraft,

(d) all ground flight simulators and their parts and components,

whether used as original or repla.cement equipment in the manufacture, repair,
rebuilding, maintenance, modificaticn or conversion of civil aircraft.

1.2 For the purposes of this Agreemezt "civil aircraft" means (a) all air-
craft other th-n= military circraft, and (b) all other products set cut in
Article 1.1 above.

2. Customs Duties and Other Charges

2.1 Signatories agree:

2.1.1 to eliminte by 1 Januar., 1980, all customs duties and similar
charges o0 any kind levied on, or in connexion with, the importa-
tion of products, classified for customs purposes under their
respective tariff headings listed in the Annex, if such products
are for use in a civil aircraft, and incorporation therein, in the
course of its manufacture, repair, maintenance, rebuilding,
modification or conversion;

2.1.2 to eliminate by 1 January 1980, all customs duties and similar
charges of any kind levied on repairs on civil aircraft;
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'- to incorporate in their respective GATT Schedules by 1 January 1980,
the duty-free or duty-exempt treatment for all products covered
by Article 2.1.1 above and for all repairs covered by Article 2.1.2
above.

2.2 Each signatory shall: (a) adopt or adapt an end-use system of
customs administr.tion to give effect to its obligations under
Article 2.1 above; (b) ensure that its end-use system provides duty-free
or duty-exempt treatment +hat is comparable to the treatment provided by
other signatories and is not an impediment to trade; and (c) inform other
bignatories of its procedures fo administering the end-use system.

3. Technical Barriers to Trade

3.1 Signatories note that the provisions of the Agreement on Technical
Barriers to Trade apply to trade in civil aircraft. In addition, signatories
agree that civil aircraft certification requirements and specifications on
operating and maintenance procedures shall be governed, as between
signatories of this Agreement, by the provisions of the Agreement on
Technical Barriers to Trade.

4. Government-Directed Procurement, Mandatory Sub-Contracts Lnd
Inducements

4.1 Purchasers of civil aircraft should be free to select suppliers on the
basis of commercial and technological factors.

4.2 Signatories shell not require airlines, aircraft manufacturers, or
other entities engaged in the purchase of civil aircraft, nor exert
unreasonable pressure on them, to prccure civil aircraft from any particular
source, ,hich would create discrimination against suppliers from any
Signatory.

4.3 Signatories agree that the purchase of products covered by this
Agreement should be made only on a competitive price, quality and delivery
basis. In conjunction with the approval or awarding of procurement
contracts for products covered by this Agreement a Signatory may, however,
require that its qualified firms be provided with access to business
opportunities on a competitive basis and on terms no less favourable than
those available to the qualified firms of other Signatories. 1

1Use of the phrase "access to business opportunities ... on terms no
less favourable ..." does not mean that the amount of contracts awarded to
the qualified firms of one signatory entitles the qualified firms of other
signatories to contracts of a similar amount.
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4h.4 SignatorieF agree to avoid attaching inducements of any kind to the
sale or purchase of civil aircraft from any perticular source which wvuld
create discrimination act.-inst aupliers from many Si.-natory.

5. Trade Restrictions

5.1 Signatories shall not a;ply quantitative restrictions (icuort quotas)
or import licensing requirements to restrict imports of civil aircraft in a
manner inconsistent with applicable provisions of the G;.TT. This does not
preclude import monitoring or licensing systems, consistent with the GATT.

5.2 Signatories shall not apply quantitative restrictions or export
licensing or other similar requirements to restrict, for commercial or
competitive reasons, exports of civil aircraft to other Signatories unless
consistent with provisions of the GATT.

6. Government Support- Export Credits, and Aircraft Marketinr

6.1 Signatories note that the provisions of the Agreement of Subsidies/
Countervailing Measures apply to trade in civil aircraft. They affirr that
in their participation in, or support of, civil aircraft programmes they
shall seek to avoid adverse effscts on trade in civil aircraft in the sense
of Articles 8.3 and 8.4 of the AGreement on Subsidies/Countei-vailing
Measures. They also shall take into account the special factors which
apply in the aircraft sector, in particular the widespread gove;nmental
support in this area, their international economic interests, and the desire
cf producers of all Signatories to participate in the expansion of the
world civil aircraft market.

6.2 Signatories agree that pricing of civil aircraft should be based on a
reasonable expectation of recoupmrwnt of all costs, including non-recurring
progranme costs, identifiable and pro-rated costs of military research end
development on aircraft, components, and systems that are subsequently
epplied to the production of such civil aircraft, average production costs,
and financial costs.

7. Regional and Lo-a.l Governments

7.1 In addition to their other obligations under this Agreement,
Signatories agree not to require or encourage, directly or indirectly,
regional and local governments, non-governmehtal bodies, and ether bodies to
tcke action inconsistent with provisions of this Agreement.
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8. Surveillence, Review, (bnsultation. and Dispute Settlement

8.1 There shell be established a Committee on Trade in Civil Aircraft
(herein.ftear referred t: as "the Committee" ) c:nposeC :f cll Sig-natries tc
this ASreenent. The CcU ittee shall elect its v;n Ch-_r-r.-:. It shell meet
as necessar;, but n:t less th-n CC2 a year, focr the purp.se -f aff;rdin-g
Signatories the cppcrtunity to ccnsult cn any mstterk. relating tc the
operation of this Agreenent, including developme-tts in the Aivil eircraf'
industry, to determine whether amendments are required to ensure continuance
of free and undistorted trade, to examine any matter for which it has not
been possible to find a satisfactory solution through bilateral consultations,
and to cerry out such responsibilities as a- assigned to it under this
Agreement.

8.2 Not later than the end of the third yer- from the entry into force of
this Agreement and periodically thereafte: .'gnatories shell undertake
further negotiations, with a view to broac., ng and improving the igreement,
on the basis of mutual reciprocity.

8.3 The Cc-ittee may establish such subsidiary bodies as may be appropriate
to keep under regular review the application of this Jreement to ensure a
continuing balance of mutual advantages. In particular, it shell establish
an appropriate subsidiary body in crier to ensure a continuing balance of
mutual advantages, reciprocity and equivalent results with regard to the
implementaticn of the provisions of Article 2. above related to -product
coverage, the end-use systems, customs duties and other charges.

8.4 Signatories shall afford sympathetic consideraticn to and adequate
opportunity for prompt consultation regarding representations made by
another Signatory with respect to any matter affecting the operation of
this Agreement.

8.5 Signatories recognize the desirability of consultations with other
Signatories in the Committee in order to seek a
mutually acceptable solution prior to the initiation of an investigation
to determine the existence, degree and effect of any alleged subsidy.
In those exceptional circumstances in which no ccnsultations occur before
such domestic procedures are initiated, Signatories sia1 notify the
Committee immediately of initiation of such procedures end enter into
simultaneous consultations to seek a mutually agreed solution that would
obviate the need focr countervailing measures.
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8.6 Should a signatory consider that its trade interest in civil aircraft
have been or are likely to be adversely affected by any action by another
Signatory, it may request review of the matter oy the Committee. Upon
such a request, the Cor-ittee shall convene within thirty dsays and shall
review the matter as quickly as possible with a view toward resolvin£ the
issues involved as prcmptly as possible and in particular prior to final
resolution of these issues elsewhere. In this connexion the Ccmmittee may
issue such rulings or recommendations as may b- appropriate. Such review
shall be without prejudice to the rights of Sia'atories under the GATT or
under instruments multilaterally negotiated under the auspices of the GATT,
as they affect trade in civil aircraft. For the purposes of aidinC
consideration of the issues involved, under the GATT and such instruments,
the Committee may provide such technical assistance as may be appropriate.

8.7 Signatories agree that, with respect to any dispute related to a matter
covered by this Agreement, but not covered by other instruments multi-
laterally negotiated under the auspices of the GAoT, the provisions of
Articles XXII and XXIII of the General Agreement and the provisions of the
Understanding related to Notification, Consultation, Dispute Settlement and
Surveillance shall be applied, mrutatis mutandis, by the SiGnatcries and the
Committee for the purposes of seeking resolution of such dispute. These
procedures shall also be applied for the resolution of any dispute related
to a mwtter covered by this Acreement and by another irstrument multi-
laterally negotiated under the auspices of the GATT, should the parties to
the dispute so agree.

9. Final Provisions

9.1 Acceptance and Accession

9.1.1 This Agreement ehall be open for acceptance by signature or
otherwise, by governments contracting, parties to the GATT
and by the European Economic Commanitr.

9.1.2 This Agreement shall be open to accession by any other Government
on terms, related to the effective applicution of rights and
obligations under this Agreement, to be agreed between that
government and the Signatories to this Agreementby the deposit. with
the Director-General to the CONTRACTIIG PARTIES ti the GATt of
an instrument of accession which states the terms so asreed.
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q.2. Reservations

Reservations may not be entered in respect of any of the prov sicns cf
this Agree-ent without the consent of the other ' ztores to tAhs K ,-e-men' .

9.3. Entrvt into Force

9.3.1 This Agreement shall enter into force on 1 January 190 for the
governments1 which have accepted or acceded to it by that date. For each
other government it shall enter into force on the thirtieth day following
the date of its acceptance or accession to this Agreement.

9.4. National legislation

9.4.i Each government accepting or acceding to this Agreement shall
ensure, not later than the date of entry into force of this
Agreement for it, the conformity of its laws, regulations and
administrative procedures with the provisions of this Agreement.

9.4.^ ? ach Si.v-n-t.ry to this A.-ree-ent shell irfor.n thIe Co'-itte. cf .r.y
changes in its laws and regulations relevant to this Agreement
and in the afministration of such laws and regulations.

?.5. Amendments

9.5.1 The Sir..:tri . to this Ar-re ,r:nt ?'vy amrer.d it. havin- req.rd, inter oeia:
to the experience gained in its implementatior.. Such an amendment, once the
Sim:?.tories ha.v:- :c,ncure-i o ir =ccordsr.ce wit!h the -rocer.urcs establish i by
the Co:mitte, sha.ll nr.t coS, in'o force for n'y S. j.tcr' until it has been
acc-tLed t; .;by:n Si,:.tory.

9. <. Withdrawal

9.6.1 Any Sirnaitory to this A,-rcr,..e.nt m.ay' rithdrcsw from this Arreement. The
withdrawra s shall take effect upon the expiration of twelve months from
the day on which written notice of withdrawal is received by the
Director-General to the CONTRACTING PARTIES to the GATT. Any ',r-iatory to
this rMreement may ,non such ;ntificati.n request .nm irnnerli.te r:etint- of
the Cocittee.

1For the purpose of this Agreement, the term "government" is deemed
to include the competent authorities of the Euronean Economic Community.
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9.7 Uion-nprlic:ticn of this APreermrt Be+.een Prticular Sipnitories

9.7.1This Agreement shall not apFly as between any two Si .rtories-t~ this
Ag-eenent if ei.:.er of the Si-r.atorles a te t2i. - eit!.:r :cc.-.- s h:r-cccdes
to this .A-reetent- does no~t consent to suc:- a-?licRticn.

9.5 Annex

9.eP.: The Annex to this Agreement forms an integral part thereof.

9.9 Secretariat

9.9.1 This Agreement shall be serviced by the GATT secretariat.

9.10 Deposit

9.10.lThis Agreement shall be deposited with the Director-General to the
CO;.-.'WCTI'G rARTIES to the GATT who shall promptly furnish to each Si;natory
to this Aqreetent and each contracting party to the GATT a certified copy
thereof and of each amendment thereto pursuant to Article 9. 5 anrd
notification of each acceptance thereof or accession thereto pursuant to
.tr tile 9.1, or eac- withdrawal therefrom pursuant to Article 9.6.

9.11 Registration

9.11.lThis Agreement %.lall be registered in accordance with the provisions
of Article 102 of tLe Charter of the United Nations.

Done at Geneva this ................. . day of ..................
nineteen hundred and seventy-nine in a single copy, in the English, French
and Spanish languages, each text being authentic.
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ANEX

PRODUCT CO.ERAGE

Signatories agree that products classified for customs purposes under
their respective tariff headings listed beiow, shall be accorded duty-free
or duty-exempt treatment, if such products are for use in a civil aircraft
and incorporation therein, in the course of its manufacture, repair,
maintenance rebuilding. modification, or conversion.

These products shall not include:

- an incomplete or unfinished product, unless it has the essential
characteristics of a complete or finished civil aircraft part,
component, sub-aasnebly or item of equipment.1

- materials in any form (e.g., sheets, plates., profile shapes, strips,
bars, pipes. tubes, or other shapes) unless they have been cut to
size or shape or shaped for incorporation in civil aircraft.1

- raw materials and consumable goods.

1E.g., an article which has a civil aircraft manufacturer's parts
number.
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PROVISICINAL COVERAC-GE

CCC:; Short description

ex 39.07 Rose, pipe and tubin. of' plastic
materials; with fittin,s

ex 40.09 Hose, pipe and tubinS of unhardened
vulcanized rubber, with fittings

ex 40.11 Tyres

ex 40.16 Hose, pipe and tubing of hardener
rubber with fittings

ex 62.05 Seat belts

ex 68.13 )Articles of asbestosex 68.14

ex 70.08 Windshields, not framed

ex 70.21 Windshields, framed

ex 73.25 Ccbles with fittings

ex 73.38 Sanitary ware of steel

ex 83.02 Hinges

ex 63.07 Illuminating articles of base metcl,
and parts
Sealed beam lamps, and parts

ex 83.08 Flexible metel tubing, with fittings

ex 84.06 Piston enaines and parts

ex 84.07 Hydraulic motors, actuators

ex 84.08 Non--piston engines, and parts

ex 84.1C Injection pumps

Fluid pover pumps

ex 84.11 Fans and blowers, and parts

Compressor

Air and vacuum pumps

ex 84.12 Air conditioners

ex 84.15 Refri .erators

ex 84.18 Centrifuges and filters

ex 84.21 Fire extincuishers
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CCC! Short description

ex L4.53 Aircraft computers, znd parts

ex 8h.59 Air hunidifiers .n_ dehunidifiers

Starter motors, propeller re_-ulators
(vclves) end servo-mechanisrs

Windscreen vipers

Hydraulic servo-notors

Hydropne-mtic spherical batteries

Pneumatic starters for jet engines

Toilet units specially designed for
aeroplanes

Mechanical actuators for thrust
reversers

tx 84.63 Speed changers and gear-boxes

Pulleys and shaft coupl.nes

Torque converters

Chain sprockets, clutches and universal
joints

ex 85.01 Transformers

Electric motors

ex 85.08 Magnetos, electrical starters, spark
plug;s, generators

ex 85.12 Electrical cooking stoves

Electrical furnaces, heaters and ovens

Food varmers

ex 85.14 Nicrophones, loudspeakers, etc.

ex 85.15 Radios and parts

Transceivers, antennas, etc.

Radio navigation end control apparatus

tx 85.17 Sound sianalling apparatus

Servos, synchros, trnsducers
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CCCN Short description

ex 85.19 Electric-_l ppnr.tus for ma.kin ^.nd
breakinS electrical circuits, for the
protection of electriccl circuits or
for making connections to or in
electrical circuits:

- Switches used in freight loading, in
auxiliary power unite and in emergency
lishting systers

- Other:

- Intended for the pover plant
- Other

Switchboards and control panels

ex 85.23 Isnition viring sets

ex 88.01 Balloons and airships (except military)

ex 88.02 Gliders (except military)

Airplanes and helicopters (except
militry )

ex 88.03 Aircraft parts

ex 88.05 FliGht simulators

ex 90.14 Automatic pilots and parts

Javictionol instr~uents

Qrroscopic compasses

Other copasses

Navieation instruants

ex 90.18 03'gen masks
ex 90.23 Theromsmters

ex 90.24 Flow Iters and other suges

ex 90.27 Speedometers and tachometers

ex 90.28 lectr-optical 3natrtuents

Automtie flight control instruments

lectrical measuring instrumnt

Other voltage regulators
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CCCN Short description

ex 90.29 Parts of:

- thermoneters

- flow meters and other Bsuses

- automatic fni;ht control instruments

ex 91.04 Clocks over $10 ecb, and parts

Apparatus for measurinz and recording
time, over $10 etch, and parts

ex 92.11 FliGht and cockpit voice recorders

ex 94.01 Seats (except those covered with leather)
end parts

ex 94.03 Other furniture and parts
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PROVISIONAL UNITED STATES LIST FOR DUTY-FREE CONERAGE
STDER TEE AGCREE2T CON TRADE IN CIVIL AIP.CRArT

TSUS No.

518.51

544.41 (Pt.)

642.20 (Pt.)

647.03 (Pt.)
64T.05

652.09 (Pt.)

653.39

653.94 (Pt.)

66. 4415
660. 4620
660.464o

660.5210

660.5450
660.85 (Pt.)

660.94 (Pt.)

661.1030

661.12 (Pt.)

661.20 (Pt.)

661.35 (Pt.)

661.90 (Pt.)
661.95 (Pt.)

662.50 (Pt..)

676.15
676.30

678.508o0 (Pt.)

Short description

Other articles of asbestos

Glass windshields

Cables with fittings

Hinges (inhluding aileron
hinges )

Flexible metal tubing, with
fittings

flluminating articles of
buse metal, n.e.s.

Sanitary ware

Piston engines for aircraft

Non-piston engines for aircraft

Parts of piston engines

Parts of non-pistrn engines

Hydraulic motors, actuatcrs

Fluid power pumps

FTas and blowers

Compressors

Air snd vacuum pumps

Air conditioners

Refrigerators

Centrifuges and filters

Aircraft fire etinguishers
Aircraft computers

Fliht simuletors

Excludes

All but windshields

Ropes, etc.

Fittings and mountings

Tubing without fittings

Other parts

Parts

Liquid elevators and
parts of pumps

Parts

Parts

Parts
Parts

Other appliances and parts

Other machines ad parts
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680.147

680.50

680.55
680.56

(Pt.)

(Pt.)

(Pt.)

682.07

682. 40

683.60 (Pt.)

684.30
684. 40

(Pt.)

(Pt.)

684.50 (Pt.)

684.70 (Pt.)
685.24
685.29 (Pt.)

685.4023 (Pt.
685.4o65

685.60 (Pt.)

Speed changers and gear boxes

Pulleys and shaft couplings

Torque converters

Chain sprockets, clu';ches and
universal joints

Transformers

Electric motors, (except for less

Magnetos, starter motors, spark
plugs, generators

Electric cooking stoves

Electric fumnaeee, heaters and
ovens

Food warmers

Microphones, loudspeakers, etc.

Radios

Transceivers, antennas, etc.

Aircraft flight 'and cockpit
voice recorders

Radio navigation and control
apparatus

Sound signalling apparatus

Other voltage regulators

Sealed-beam lamps

Servos, synehros, transducers

)

685.70 (Pt.)

686.24 (Pt.)
686.60

68.140 (Pt.)

Parts

Parts

Parts

than 1 EP)

Partc

Parts

Parts

Parts

Parts

Parts

Parts

Parts

Parts

Parts

Other electrical articles
and parts

688.12

694.15

694.20

694.40
(except .14010)

694.60

Ignition viring sets

Balloons and airships

Oliders

Airplanes (including helicopters
but excluding nilitary)

Aircraft parts

A-17

TSUS No.

119

Excludes
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TSUS No.

709.45 (Pt.)

710.08 (Pt.)

710.14 (Pt.)

710.16 (Pt.)

10o.30

no046 (Pt.)

711.36
711.37

71. 82
711.8420

T11.98 (Pt.)

712.05 (Pt.)

712.147

712,4910 (Pt.)
n2.14950
n12.4980 (Pt.)

ns1533
T15.53

724.47

727.48

727.55

745.45 (Pt.)
772.45

772.65 (Pt.)

Short description

Oxygen masks

Naviaational intruments

Oyroscoi!c compasses

Other compusses
Automatic pilots and perts

Navigation instruments (non-
electric) '

Thermomters

Flow meteres ad other gaugee

Speedometers and tachometers
zl.cto-optieal instruments

Automatic flight control
instruments and parts thereof

Electricai measuring instruments

Clocks, over $10 each

Apparatus for measuring and
recording time, over $10 each

Furniture of reinforced laminated
plastics

Other furniture of rubber or
plastic

Other furniture
Seat belt s
Aircraft tyres

Fose, pipe end tubing of rubber or
plastic, with fittings

Excludes

Parts

Parts

Parts

Parts

Part s

Palt a
Parts

Parts

Parts

Those without fittings

A-18



121

GENERAL AGREEMENT ON
TARIFFS AND TRADE

RESTRICTED

wIT/W/ 38/Adi .l
11 April 1979

Special Distributicn

Multilateral Trade Negotiations

4%

AGOREEME ON DE IN CmL AIRCRA' T

d:endum
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A,'~'EX

Prov;sosnal' Cna ia? :_=st of Products

Covcrec ;nder the ,rcnc n o. Trade

in Civil Aircraft
. ~ ~ ~ ~ -

Tariff Item

31200-1

EX35200-1

EX35400-1

EX36215-1

3000-1

39200-1

41415-1

41505-1

42400-1

.2405-1

427C0-1

42701-i

43005-1

43300-1

44028-1

44043-1

44044-1

44047-1

Short Description

Asbestos and manufac:ures thereof

Hinges of brass and copper, n.o.p.

Hinges, furniture of aluninu.m n.o.p.

Nickel-plated hinges, n.o.p.

Clccks

Forgings of iron and steel

Bookkeeping, calculating, invoic:ng
machines

Electric refrlgerators

Fire extinguishing machines

Hand fire eAxtngulsners, sprinklemreads

machines and parts, n.o.p.

HirJs and butts of iron and steel

Basins, lavatories, sinks, etc.

Chronometers, compasses

Aircraft, without engines, not

made in Canada

Aircraft, without engines, made

in Canada

Aircraft engines, not made in Canada

EE[i . A' B

Excludes

Parts
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Tariff Item

44048-1

4405i-1

44052-1

44055-1

44056-1

44059-1·

44300-1

44500-1

44502-1

EX44504-1

44514-1

44516-',

44524-1

44532-1

44533-1

ZX44536-1

44538-1

Short Descraotion

AircrAft engines, made in Canada

Parts of aircraft, n.o.p.a not made in
Canada

Parts of aircraft, n.o.p.; made in
Canada

Parts of aircraft engines, n.o.p.,
not made in Canada

Parts of aircraft engines, n.o.p.; made
in Canada

Other products not made in Canada for
use in aircraft, aircraft engines or
pa rts

Cooking apparatus

Electric light fixtures

Electric head, side, tail lights

a&led beam lighta

Electric dynumos or generators and
transformers

Electric motors

Electric apparatus, n.o.p.

Precision electrical apparatus, not
made in Canada

Radio and televilion apparatus, n.o.p.

Micrihaones

Recorders, reproducers, dictation
raecording machines

A-22

Excludes

Parts

Parts

Parts
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Tariff Item

44540-1

EX44603-1

46200-1

47100-i

EX61800-1

61815-1

EX71100-f

EX93907-1

Shcrt Description

Loudspeakers, amplifiers, ec:.

Furni:ure of iron and steel, n.o.p.

Instruments of observation, measurenent

Belt pulleys

Furniture of rubber, n.o.p.

Tires and tubes

Magnesium castings

Furniture

A-23

50-139 0 - 79 - 9

Excludes

Parts

Parts



APPENDIX B

CURRENT U.S. TARIFF TREATMENT OF ARTICLES
INCLUDED ON THE PROVISIONAL U.S. LIST FOR

DUTY-FREE COVFRAGE
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TSUS(A) item
No. 1/

Brief description :Current column :.ljrrent columan
:1 rate of duty :2 a:ge of duty 2/

: (cents pe
: pound. ex
: as indica
: percent a
: valorem)

518.51
544.41(pt.)
642.20(pt.)
647.03(pt.)
647.05
652 .09(pt.)

653.39

653.94(pt.)
660.4415
660.4620
660.4640
660.5240
660.5450

660.85(pt.)
660.97(pt.)
661 1030
661.12(pt.)
661.15(pt.)
661.20(pt.)
661.35(pt.)
661 .90(pt.)
661.95(pt.)
662.50(pt.)
076.15
676.30
678.5080 (pt.)
680 47

680.50(pt.)
680.55(pt.)
680.56(pt.)

682.07

Other articles of asbestos----------…
Glass windshi elds -------------- :
Cables witn fittins-- ------ -.

Hinges (including aileron hinges)---:
Flexible metal tubing, with fit-

tinge ------------------
Illuminating articles of base metal,

Sanitary vere---------------
Piston engines for aircraft-------:
Non-piston engines for aircraft ------

…_____ _do-o-
Parts of piston type engines--------:
Parts of non-piston aircraft

engines-----…---- .......
Hydraulic motors, actuators--------:
Fluid power pump----------------
Fans an blowers-----------------
Compre sors- ---------------- …

Air and vacuum pump-------------
Air conditioners-----------------
Refrigerator-------------------:
Centrifuges and filters ------- ----

o --------------
Aircraft fire extinguishers----------
Aircraft computers--------------

Flight iultcr ---------------
Speed changers and gear boxes-----

Pulley and shaft couplings-----------
Torgue converters-----------
Chain sprockets, clutches, and

universal joint· ----------- …
Trancfc ere-----------------

$1.12 ea
17.52

r:
Kcept
ited;
id

4.52
92 :

'.52 :
9.5 :

82

102

192
8.52

42
52 :
52
42 :

52
4.52

52
72 :

4. 52
52:

.52 :
52

5.52 :
5.52 :

52
5.52

52 :
5S

ch &

9.52 :
4.5 :

9.52 :
62 :

(cents per
pound except
as indicated;
percent ad
valorem)

252
602
452
452
452

302

452
402
352
352
352
352

352
27.52

352
352
352
352
352
352
252
352
352
352
352
352

$4.50 each &
652

452
27.52

452
352

See footnote at end of table.

H-2
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TISUS(A) item* Brief description :Current column :Current column
No. 1/ :1 rate of duty :2 rate of duty 2/

: (cents p
: pound. ·
: as indic
: percent
: valorem

682.40(pt.)
682.60(pt.)
683.60(pt.)

684. 30(pt.)
684.40(pt.)

684.50(pt.)
684.70(pt.)
685.24
685.29(pt.)
685.4023(pt.) ):
685.4065
685.60(pt.)

685.70(pt.)
686.24(pt.)
686.60
688.12
688.40(pt.)
694.15
694.20
694.4 :
(except .4010)

694.60
709.45(pt.)
710.08(pt.) :
710.14(pt.)
710.16(pt.)
710.30
710.46(pt.)

711.36
711.37
711.82

Electric motors-----------------
Gnerators ---------------- :
Magnetos, starter motors, spark

plags, generators---------
ElectLic cooking stoves--------------:
Electric furnaces, heaters and

ovens--------------------

Food wa rmers-----------
Microphones, loudspeakers, etc.-----:
Radios-------------------------:
Transceivers, antennas, etc.---------
Aircraft flight and cockpit voice

recorders--------
Radio navigation and control

apparatus- -----------------:
Sound signalling apparatus---------:
Other voltage regulators--- --------
Sealed-beam lamps---------------m
Ignition wiring sets -----------
Servos, synchros, transducers-- ---- :
Balloons and airships----------:
Gliders--- ------ …--__ _ _-----
Airplanes (except military)-----:

Aircraft parts-------------
Oxygen masks---------------
Navigational instruments---------:
Gyroscopic copasses-------------
Other compasses-----------------
Automatic pilots and parts-------:
Navigation instruments (non-elec-

tric....----..- : -_
Thermometer s--------------
Flow eters and other guages-d----:
Flow meters and other guages-e-o-.---: $1.12 ei

17.5%

Per : Lcenrt per
mxcept : pound excep
:ated; : as indicate
ad : percent ad

: v lorem

51 :
7.52 :

4% :
41 :

52 :
5.5% :
7.5% :

10.4% :
6% :

5.5% :

7.5X :
4% :

7.5% :
42 :
5% :

5.5% :
4.5% : 2l
4.5% : ;

51 :

5% : 2i
5% :

14% :
5.5% :
9.5% :
5.5% :

5% :
21% :

7% :
ach + : $4.50 each

651

,t
ed;

35%
35%

35%
35%

35%
35%
35%
35%
35%

35%

35%
351
35%
20%
30%
35%
7.5%
7.5%
30%

7.5S
351
45t
35%
45%
35%

30%
85%
40%
+

B-3
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TSUS(A) item
No. 1/ Brief description :Current column :Current column

:1 rate of duty :2 rate of duty 2/

: (cents per
: pound. except
: as indicated;
: percent ad
: valorem

(cents per
pound except
as indicated;
percent ad
valorem

711.8420
7!1 .98(pt.)
712.05(pt.)
'12.47

712.4910(pt.)
712.4950
712 .4980(pt. )
715.33

715.53

727.47

727.48

727.55
745.45(pt.)
772.45
772.65(pt.)

Flow meters and other gauges------:
Speedometers and tachcmeters- ---- :
Electro-.opticals intluments-------e
Automatic flight control instruments :

and parts thereof ---- - -
Electrical measuring instruments----:

Clocks, over $10 each- - ---

Apparatus for measuring and re-
cording time, over $10 each-------:

Furniture of reinforced laminated
plastics-- --- -

Other furnituro of rubber or
plastic--------

: Other funiture------------
: Seat belts- - -- ----- --- --- --
: Aircraft tires-----------
: Hose, pipe and tubing of rubber or

plastic, with fittings---------:

7 :
52

252

62
10%
10%
10%

$1.12 each +
16% + 6.25c
for eiach
jevel, if
any

$1.12 each +
17.5% +
6.25C for
each jewel,
if any

15%

62
10% :

9.5%
5% :

42

352
35%
50%

40%
40%
40%
40%

$4.50 each +
65% + 25C
for each
jewel, if
any

$4.50 each +
652 + 25C for
each jewel,
if any

65%

25%
45%
45%
30%

25%

1/ Each of the items on this list with the exception of items 680.50, 680.55, 680.56,
715.33, 715.53, and 727.47 have been diuignated as eligible articles for duty-free
treatment under the Generalized Systen of Preferences (GSP) when imported from designated
beneficiary developing countries.

2/ The column 2 rate of duty would not be affected by U.S. adoption of the proposal
agreement on civil aircraft.

(pt.) - Part

__ _ ___ -- do-- -~ - -I-U------m

.
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APPENDIX C

STATISTICAL TABLES
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Table l.--Civil aircraft and parts: 1/ U.S. producers' shipments, 1974-78

(In thousands of dollars)

Article 1974 1975 1976 1977 1978

Complete aircraft:
Commercial…---- : 3,993,000 : 3,779,000 : 3,192,000 : 2,889,000 : 4,332,000

Helicopters …------: 189,000 : 274,000 : 305,000 : 316,000 : 365,000
Other 2/----------: 908,000 : 1,033,000 : 1,229,000 : 1,551,000 : 1,822,000

Total ------------- : 5,090,000 : 5,086,000 4,726,000 : 4,756,000 : 6,519,000

Aircraft engines : : : : :
and parts: : : : : :

Engines--------------: 968,916 : 967,196 : 948,473 : 915,833 : 1,414,284
Parts 3/ : 584.956 : 643,219 :4/ 598.000 :4/ 577.000 :4/ 890,000
Total------------: 1,553,872 : 1,610,415 : 1,546,473 : 1,492,833 : 2,304,284

Aircraft tires 4/-----: 32,800 : 36,700 : 20,900 : 24,500 : 26,400
Aircraft parts 4/------: 3,047,000 : 2,927,000 : 2,507,000 : 3,010,000 : 3,933,000

Grand total--------: 9,723,672 : 9,660,115 8,800,373 : 9,283,333 :12,782,684

1/ Includes all a-,craft and parts other than balloons, airships, gliders, and
military aircraft Lad parts therefor.
2/ General aviat.;on aircraft.
3/ Data are limited to aircraft engine parts produced by companies producing

complete civil aircraft engines.
4/ Partly estimated.

Source: Data for complete aircraft compiled from publications of the Aerospace
Industries Association of America. Data for aircraft engines and parts and air-
craft parts compiled from official statistics of the U.S. Department of Commerce,
except as noted. Data shown for the value of shipments of aircraft tires based
partly on the quantity of shipments as reported by the Rubber Manufacturers
Association.

U.S. International Trade Commission
May 1979

C-2
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Table 2.--Civil aircraft and parts: 1/ U.S. exports of domestic merchandise,
by kinds, 1974-78

(In thousands of dollars)

Article 1974 1975 1976 1977 1978

Complete aircraft ------ 3,365,994 3,202,480 3,211,211 2,747,346 3,616,124
Aircraft engines

and parts:
Engines----------: 228,859 : 231,064 : 253,701 233,173 277,040
Parts 2/------------: 478,000 486,000 509,000 478,000 636,000
Total------------: 706,859 : 717,064 : 762,701 711,173 913,040

Aircraft tires 2/ ------: 7,200 6,900 5,700 6,800 6,100
Automatic flight

control instru-
ments 2/---: 41,100 45,400 41,000 39,900 45,000

Other aircraft
parts 2/---------- 1,000,000 : 1,180,000 1,480,000 1,350,000 1,420,000

Grand total-------: 5,121,153 : 5,151,844 : 5,500,612 : 4,855,219 : 6,000,264

1/ Includes all aircraft and parts other than military aircraft and parts
therefor.

2/ Partly estimated.

Source: Compiled from official statistics
except as noted.

of the U.S. Department of Commerce,

U.S. International Trade Commission
May 1979

C-3
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Table 3.--Civil aircraft and parts: t.S. imRorts for consumption,
by kinds, 1974-78 1/

(In thousands of dollars)

Article 1974 1975 1976 1977 1978

Complete aircraft ----- : 96,930 : 79,755 : 9!,149 : 260,023 : 286,563
Aircraft engines

and parts: 2/
Engines-----------: 200,380 : 195,070 : 123,130 : 111,670 : 240,510
Parts---- ----------: 72,140 : 96,220 : 95,470 : 86,275 : 151,850
Total ------ ------ : 272,5.0 : 291,290 : 218,600 : 197,945 : 392,360

Aircraft tires 2/------: 920 : 670 : 1,220 : 1,460 : 2,180
Automatic flight

control instru-
ments 2/ ------ --- : 8,480 : 10,550 : 10,794 : 16,409 : 25,772

Other aircrat : : : :
parts 2/----------: 326,970 276,680 : 234,250 245,710 : 3121950
Grand total …-----: 705,820 : 658,945 : 556,013 : 721,547 : 1,019,825

: : : .:

1/ Includes all aircraft and parts (other than
identifiable as or for aircraft classified under
660.54, 694.15, 694.20, 694.40, 694.60, 712.47,
2/ Partly estimated.

Source: Compiled from official statistics of
except as noted.

. military aircraft and parts therefor)
r TSUS items 660.44, 660.46, 660.52,
and 772.45.

the U.S. Department of Commerce,

U.S. International Trade Commission
May 1979
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Table 4.--Civil aircraft and parts: 1/ Total U.S. imports for consumption and
total U.S. imports entering under the provisions of items 806.30 and 807.00
from major sources, by kinds, 1978

(Value in thousands of dollars)
: : Imports entering under items

Total 806.30 and 807.00--
Article

Article iports Total : Dutiable: free Major source
: : :D:

Complete aircraft----- : 286,563 : 189,975 : 140,021 : 49,954 : Canada, France,
: : : : : United Kingdom,
: : : : : and Italy.

Aircraft engines and : : : : :
parts: :/

Engines-----------: 282,949 : 210,018 : 186,362 : 23,656 : Canada
Parts 2/------------: 239,358 : 13,096 : 5,791 : 7,305 : Mexico
Total-------------: 522,307 : 223,114 : 192,153 : 30,961 : -

Aircraft tires 2/ : 2,569 : - : - : - -
Automatic flight con- : :

trol instruments 2/--: 30,320 : 14,016 : 6,505 : 7,511 : Mexico
Other aircraft parts 2/- , 368,181 : 40,858 : 30,056 : 10,802 : Canada

Grand total--------: 1,209,940 : 467,963 : 368,735 : 99,228 : -

1/ Includes civil aircraft and parts for civil and military aircraft identifiable
as of for aircraft classified under TSUS items 660.44, 660.46, 660.52, 660.54,
694.15, 694,20, 694.40, 694.60, 712.47, and 772.45.
2/ Includes articles for military aircraft.
3/ Data include parts for piston-type engines for other than aircraft.

Source: Compiled from official statistics of the U.S. Department of Commerce.

U.S. International Trade Commission
May 1979
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Table 5.-Provisional U.S. list for duty-free coverage under the Agreement on
Trade in Civil Aircraft: Total U.S. imports and estimated U.S. imports for
use in civil aircraft, by TSUS(A) items, 1978

(In thousands of dollars)

TSUS(A) itsp :No.TSUS(A) it JBrief description : Total : Aircraft !/
: I
: %:

518.51
544.41
642.20
647 03
647 05
652. 0
653. 39

(pt.)
(pt.)
(pt.)

:)

653.94 (pt.)
660.4415
660.4620
660.4640
660.5240
660.5450
660.85 (pt.)
660.97 (pt.)
661.1030
661.12 (pt.)
661.15 (pt.)
661.20 (pt.)
661.35 (pt.)
661.90 (pt.)
661.95 (pt.)
662.50 (pt.)
676. 15
676.30
678.5080 (pt.)
680.47
680.50 (pt.)
680.55 (pt.)
680.56 (pt.)

682.07
682.40 (pt.)
682.60 (pt.)
683.60 (pt.)

684.30 (pt.)
684.40 (pt.)

684.50 (pt.)
684.70 (pt.)
685.24
685.29 (pt.)
685.4023 (pt.
685.4065
685.60 (pt.)

: Other articles of asbestos---------
: Glass indhields---------------
:Cables with fitting------

): Hinges (including aileron hinges)----

Flexible metal tubing, with fittings--:
: Illuminating articles of base metal,
: n.e.s.
:Sanitary ware--------------------
: Piston engines for aircraft---------:
:Non-piston engines for aircraft------:
: - ---------- -do--- -----------
Parts of piston type engines---------:

: Parts of non-piston aircraft engines--:
Hydraulic motors, actuators----------
Fluid power pumps --------
Fans and blowersa--- ---------- - -----

: compressors-------------------------
Air and vacuum pumps ----------
Air conditioners --------------------
Refrigerators ------------ ----
Centrifugea and filters-----

: d ----------o--.- -
Aircraft fire extinguishers----------…
Aircraft computers------------ ----…

: -------------- do-------------------
:Flight simulators ------ ------------:
:Speed changers and gear boxes ---------
:Pulley and shaft couplings------------
:Torque converters--------------------
:Chain sprockets, clutches, and

universal joints.
:Transformers----------------------…
:Electric motors -----------------------
: Generators-------------------- ----
:Magnetos, starter motors, spark

plugs, and generators.
Electric cooking stoves--------------
Electric furnaces, heaters, and

ovens.
:Food warmers----------- -----
: Microphones, loudspeakers, etc --------
:Radios----------------- -----------
:Transceivers, antennas, etc-----------
: Aircraft flight and cockpit voice

): recorders.
Radio navigation and control

apparatus.

See footnote at end of table.

C-6

188,729
3,706

12,819

32,281

3,928
42,241

87,521
1,543

263,082
18,324
61,945
177,413
23,612
239.664
31,337
153,447
38,268
51,034

119,395
31,017
52,778
34,204

182,8C3
616,763
410,011

498
19,349

618
2,767

40,684
110,277
219,884
193,926

202,625
10,213

216,458
445,096
648,680
205,880
15,571

65,783

1,900
37

130

320

40
425

875
1,310

223,620
15,580
1,050

150,800
590

9,600
496

6,120
383
434

1,011
1,551
2,639
1,710
4,000
6,000
5,000

8
162
16
24

0
3,000
3,000

750

802
204

420
2,000
3,000
1,750

250

6,000
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Table 5 --Provisional U.S. list for duty-free coverage under
Trade in Civil Aircraft: Total U.S. imports and estimated
use in civil aircraft, by TSUS(A) items, 1978--Continued

the Agreement on
U.S. imports for

(In thousands of dollars)

TSUS(A) item Brief
No.: Brief description

685.70 (pt.)
686.24 (pt.)
686.60
688.40 (pt.)
688.12
694.15
694.20
694.40 (except

.4010)
694.60
709.45 (pt.)
710.08 (pt.)
710.14 (pt.)
710.16 (pt.)
710.30
710.46 (pt.)
711.36
711.37
711.82
711.8420
711.98 (pt.)
712.05 (pt.)
712.47

712.4910
712.4950
712.4980
715.33
715.53

(pt.)

(pt.)

727.47

727.48
727.55
745.45 (pt.)
772.45
772.65 (pt.)

Sound signalling apparatus------------ :
Other voltage regulators --------------:
Sealed-beam lamps---------------------:
Servos, synchros, transducers---------:
Ignition wiring sets ------------------:
Balloons and airships ------ ------- :
Gliders-------------------------------
Airplanes (except military)-----------:

Aircraft parts ------------------------:
Oxygen masks-------------------------
Navigational instruments--------------:
Gyroscopic compasses-----------------:
Other compasses----------------------…:
Automatic pilots and parts------------
Navigation instruments (nonelectric)--:
Thermometers--------------------------:
----------------do--------------------
Flow meters and other gauges----------:
----------------do--------------------:
Speedometers and tachometers----------:
Electro-optical instruments-----------:
Automatic flight control instruments

and parts thereof.
Electrical measuring instruments----- :

---------------do --------------------
--------------- do--------------------
Clocks, over $10 each-----------------:
Apparatus for measuring and recording :

time, over $10 each.
Furniture of reinforced laminated

plastics.
Other furniture of rubber or plastic--:
Other furniture ---------------------- :
Seat belts --------------------------- :
Aircraft tires -----------------------:
Hose, pipe and tubing of rubber or

plastic, with fittings.
Total -----------------------------:

Total

152,627 :
4,525 :
4,101 :

161,794 :
42,826 :

265 :
2,116 :

284,538 :

368,181 :
9,533 :

15,924 :
1,783 :
4,502 :

717 :
15,524 :
1,378 :
3,638 :
1,009 :

1/ 41,983 :
20,632 :
1,131 :

30,320 :

23,217 :
22,500 :
155,144 :
24,931 :
4,162 :

1,70.9

40,010 :
121,763 :

7,326 :
2,569 :
73,589 :

6,637,603 :

II
Aircraft _/

1,500
200
30

500
70

225
1,800

2/ 284,538

312,950
0

159
17

225
573

12,419
13
73
20

840
412
23

25,772

3,482
1,125

155
0

3/

3/

200
10

2,180
368

1,106,886

1/ Estimated, except as noted.
2/ Actual.
3/ Reported to be insignificant.

Source: Compiled from official statistics of the U.S. Department of Commerce,
except as noted.
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Table 6.--Civil aircraft and parts; 1/ U.S. producers' shipments, exports,
and imports for consumption, by kinds, 1974-78

U.S.
Kind and year producers'

: shipments

1: 000 :
: dollars

Complete aircraft:
1974- --- --:
1975------- -- :
1976--------- --- :
1977-----------:
1978--------------:

Aircraft engines
and parts:

1974-----------:
1975----------:
1976----- …------
1977-- ---------- :
1978--------------:

Aircraft tires:
1974----- -----:
1975 -----------:
1976 -----------:
1977-------------:
1978--------…-.

Other aircraft
parts: 2/

1974 ...-- ·-......- :
1975----------:
1976---
1977-----.------:
1978 --------

Total:
1974-------- -:
1975-------- ---:
1976----------:
1977 ..------------

1978 ------------:

5,090,000
5,086,000
4,726,000
4,756,000
6,519,000

1,553,872
1,610,415
1,546,473
1,492,833
2,304,284

32,800
36,700
20,900
24,500
26,400

3,047,000
2,927,000
2,507,000
3,010,000
3,933,000

9,723,672
9,660,115
8,800,373
9,283,333

12,782,684

Exports

1,000
dollars

, .',,994
3.202,480
3,211,211
2,747,346
3,616,124

706,859
717,064 :
762,701
711,173 :
913,040

7,200 :
6,900 :
5,700 :
6,800 :
6,100 :

1,041,100
1,225,400
1,521,000
1,389,900
1,465,000

5,121,153 :
5,151,844
5,500,612
4,855,219
6,000,264

Imports

1,000
dollars

96,930
79,755
91,149

260,023
286,563

27.,520
291,290
218,600
197,945
392,360

920
670

1,220
1,460
2,180

335,450
287,230
245,044
262,119
338,722

705,820
658,945
556,013
721,547

1,019,825

cc
Apparent
rnsumption

1,000 :
dollars

1,820,936
1,963,275
1,605,938 :
2,268,677 :
3,189,439 :

1,119,533
1,184,641
1,002,372 :

979,605 :
1,783,604 :

26,520 :
30,470 :
16,420 :
19,160 :
22,480 :

2,341,350
1,988,830
1,231,044
1,882,219
2,806,722

5,308,339 :
5,167,216 :
3,855,774 :
5,149,661 :
7,802,245 :

1/ Includes all aircraft and parts othe
2/ Includes flight control instruments.

!r than military aircraft and parts therefor.

Source: Tables 1, 2, and 3.

U.S. International Trade Commission
May 1979

C-8

Ratio
of imports
to con-
sumption

Percent

5.3
4.1
5.7

11.5
9.0

24.3
24.6
21.8
20.2
22.0

3.5
2.2
7.4
7.6
9.7

14.3
14.4
19.9
13.9
12.1

13.3
12.8
14.4
14.0
13.1

--

I
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FOREWORD

This document represents legal analysis of draft agreements negotiated at
the Multilateral Trade Negotiations (MTN) in Geneva under the auspices of the
General Agreement on Tariffs and Trade. It was prepared as part of an
investigation requested by the Senate Committee on Finance and the House of
Representatives Committee on Ways and Means and instituted by the Commission
on September 1, 1978 (Investigation No. 332-101, 43 F.R. 40935, of Sept. 13,
19X8), to determine the effect on U.S. trade and industry of the adoption of
agreemegnts to be concluded in Geneva.

This study along with the other 10 volumes, is being transmitted in
accordance with the request in April 1979 by the Finance Committee.

As noted throughout the reports, some of the agreements are incomplete
and the status of signing of all of them remains open to the questions whether
domestic legislatures (including the United States Congress) will approve all
or any of them and whether additional signatories will appear. At present, we
are informed by the administration that a proces verbal has been initialed by
24 countries. The attachments to the proces verbal have been initialed as
follows:

(A) Standards: U.S., EC-9*, Japan, Canada, Australia, New Zealand,
Sweden, Switzerland, Austria, Finland, Norway, Argentina, Spain, Hungary,
Czechoslovakia, Bulgaria.

(B) Government Procurement: U.S., EC-9, Japan, Canada, Australia, New
Zealand, Sweden, Switzerland, Austria, Finland, Norway, and Argentina
(with reservation).

(C) Subsidies/CVD: U.S., EC-9, Japan, Canada, Australia, New Zealand,
Sweden, Switzerland, Austria, Finland, Norway, Argentina (with
reservation), Spain (with reservation), Hungary, and Bulgaria.

(D) Meat: U.S., EC-9, Japan, Canada, Australia, New Zealand, Sweden,
Switzerland, Austria, Finland, Norway, Argentina, Hungary, and Bulgaria.

i

* EC-9" refers to all members of the European Communities.
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(E) Dairy: DC version** wvs initialed by U.S., EC-9, Japan, Canada,
Australia, New Zealand, Sweden, Switzerland, Austria, Finland, Norway,
Argentina, Spain (with reservation), and Bulgaria. Hungary initialed the
Agreement with no designation as to whether it was the DC or LDC
version. There were no known signatories to the LDC version.

(F) Customs Valuation: DC version was initialed by U.S., EC-9, Japan,
Canada, Australia, New Zealand, Sweden, Switzerland, Austria, Finland,
Norway, and Bulgaria. Argentina and Spain initialed the LDC version.
Hungary and Czechoslovakia initialed the valuation attachment with no
indication as to whether it was the DC or LDC version.

(G) Licensing: U.S., EC-9, Japan, Canada, Australia, New Zealand,
Sweden, Switzerland, Austria, Finland, Norway, Argentina, Spain (with
reservation), Hungary, and Bulgaria.

(H) Agriculture Framework: U.S., EC-9, Japan, Canada, Australia, New
Zealand, Sweden, Switzerland, Austria, Finland, Norway, Argentina, Spain,
Hungary, Czechoslovakia.

(I) Group Framework: U.S., EC-9, Japan, Canada, Australia, New Zealand,
Sweden, Switzerland, Austria, Finland, Norway, Argentina, Spain, Hungary
and Czechoslovakia.

(J) Tariff Negotiations: U.S., EC-9, Japan, Canada, Australia, New
Zealand, Sweden, Switzerland, Austria, Finland, Norway, Argentina,
Hungary, Czechoslovakia, and Bulgaria.

(K) Civil Aircraft: U.S., EC-9, Japan, Canada, Australia, New Zealand,
Sweden, and Switzerland.

(L) Antidumping: DC version was initialed by U.S., EC-9, Japan, Canada,
Australia, New Zealand, Sweden, Switzerland, Austria, Finland, Norway,
and Spain. Hungary and Czechoslovakia initialed the antidumping
attachment without designating the DC or LDC version. There were no
known signatories to the LDC version. NcNamara.

ii

** "DC version" is the developed country version of the Arrangement on
Dairy. "LDC version" is the one submitted by the less-developed countries.
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GROUP FRAEWORK

SUJOIARY OF ANALYSI8

Group Framework vas formed at the MTI in 1976 in response to the demands

of developing nations that the GATT take further steps to institutionalise a

commitment to special and differential treatment for LDC's. Previous attempts

to address the concerns of the LDC's (1) had recognized that developed

countries could not expect reciprocity in tariff negotiations, (2) had

authorised the establishment of the generalised system of tariff preferences

for products of LDC's, and (3) had allowed greater leniency in imposing import

controls eseociated with LDC development programs. Nevertheless, LDC's have

continued to press for more far-reaching institutional reforms in the GATT,

which they say are required to reverse the increasing disparity between the

wealth of developed and developing countries.

Developed nations too have perceived the necessity of institutional

reform in the GATT to redress several problems of trade not adequately

addressed in the General Agreement. Economic conditions of recent years have

forced increasing use of tariff surcharges, import deposit schemes, and export

controls, trade restrictive measures not effectively controlled by the GATT.

Further, developed countries believe some LDC's abused existing provisions for

special treatment, in claiming LDC status when in fact their economies belie

such claim. Finally, the United States and LDC's shared the view that the

disputes settlement mechaeinm of the GATT required an overhaul, albeit for

different reasons. The United States has generally approached the GATT as a

contract, embodying commitments legally enforceable through GATT procedures;

most other developed nations view the GATT as merely a statement of objectives

vi
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subject to negotiated change when shifting economic conditions render

deviations necessary. The LDC's have seen the lax disputes settlement

procedures as a means by which developed nations may easily deviate from GATT

rules, especially those regarding nontariff barriers particularly damaging to

the exports of the LDC's.

Thus, besides the question of special and differential treatment there

existed at the commencement of theMTN a number of pressing issues relating to

the basic operation of the GATT. These issues were combined on the agenda of

Group Framework for negotiations apart from the other MTN codes, although

questions of special and differential treatment and disputes settlement were

also addressed in the context of particular codes. This agreement represents

the product of the Group Framework negotiations.

Points 1 and 4 were combinted in the final agreement. Point 1 addresses

the issue os special and differential treatment by providing an "enabling

clause" for the GATT which allows -- but does not require -- contracting

parties to extend such treatment notwithstanding most-favored-nation

principles. Such treatment, however, may only relate to four areas: (1) the

GSP; (2) nontariff measures covered by the GATT or codes associated therewith;

(3) agreements among LDC's for mutual tariff reductions; and (4) least

developed countries. In return, the LDC's agreed to a sort of graduation

principle whereby such nations expect to relinquish claims to some measure of

special traetment as they develop. Like Point 1, however, this agreement on

Point 4 contains no specific comoitments by any contractinfg party.

vii
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Points 2A and 2B pertain to procedures affecting specific import

restrictive measures which 'ave been used often in recent years without

effective GATT control. Point 2A recognizes that nations often establish

import deposit schemes or tariff surcharges to combat balance-of-payments

problems, although the GATT only countenances the use of quantitative

restrictions (QR) in such circumstances. Point 2A does not legalize non-QR

measures - it merely attempts to ensure that eh same rules and procedures

which are applicable under the GATT to QRs will be used for non-QR measures in

balance-of-payment crises. Further, the agreement contains improved

consultation and review procedures applicable to all such measures.

Point 2B provides a specific concession on special treatment for

developing nations. It releases LDC's from certain prior notification and

approval requirements contained il. GATT Article XVIII regarding import

restrictive measures instituted to aid LDC development programs. Other

current GATT requirements will continue to apply.

Point 3 represents the results of the negotiations on disputes settlement

procedures. In essence, the parties merely reaffirm existing procedures,

except that certan time limits and procedures respecting panel composition and

operation are specified in greater detail -- but not mandated. Thus, while no

structural changes in the GATT are introduced, it is hoped that a

specification of normally followed procedures will engender a renewed

commitment to their observance.

V1i i
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Point 5 merely admits that the parties were unable to agree to provisions

regarding export control measures. Negotiations are to continue on this topic.

Because the various points deal with GATT procedures, no domestic

implementing legislation is required to conform U.S. law to the framework

agreement. With regard to disputes settlement, however, the Congress may wish

to consider providing means for domestic persons complaining of disregard for

GATT or code rules by foreign nations to initiate and participate in

proceedings brought by the U.S. Government under the appropriate international

disputes settlement mechanism. Section 301 of the Trade Act of 1974,

discussed in Volume I of this report, appears to be the appropriate vehicle to

facilitate such participation.

ix
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GROUP "FRAMEWORK"

10.0 Introduction

In the post-war negotiations leading to the formulation of the

ill-faLed International Trade Organization and the GATT, the major trading

nations shared a common view of what institutional mode and substantive rules

would best facilitate trade and avoid the costly prewar protectionist

tactics. A need was seen for a multilateral agreement codifying "legal" rules

involving major trade issues, such as nondiscriminatory tariff and other trade

barriers, quantitative restrictions, and conduct of state trading

enterprises. 1/ For many reasons, including conflicting domestic policies,

economic instability in the postwar era, and lack of an agreement on an

appropriate institutional framework, the draftsmen found it necessary to

formulate the ITO charter and the GATT in a manner offering many deviations

from the shared overall goals. Nevertheless, the initial years of the GATT

enjoyed a continuing consensus on the nature of the agreement and its proper

implementation, thus allowing for a decade of relative peace among the major

trading nations.

The past 20 years, however, have witnessed an increasing breakdown of

the GATT trading system. 2/ The lack of a present consensus has been

attributed to many factors, three of which especially underlie the frameworks

agreement: (1) the GATT constructed a trading scheme not intended to aid

developing nations (LDCs) industrialize, and LDCs now comprise a significant

numerical portion of GATT membership and demand special treatment; (2) certain

GATT rules relating to quantitative restrictions were proper for the postwar

1/ See generally, R. Hudec, The GATT Legal System and World Trade Diplomacy
1-58 (1975); J. Jackson, World Trade and the Law of GATT 35-58, 625-72 (1969);
K. Dam, The GATT Law and International Economic Organisation 1-24 (1970).

2/ See senerally Hudec, supra note 1, at 193-264.
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era, but have since become obstacles to efficient resolution of balance-of-

payments difficulties; and (3) there are insufficient rules for some forms of

trade restrictions now practiced by GATT members. 1/ The increasing

disregard for GATT rules has spawned a concommitant insistence by many nations

that the agreement should not be applied in a rigorously legalistic way, but

instead should merely serve to provide parameters for the ad hoc settlement of

disputes through conciliation.

Immediately after the conclusion of the Kennedy Round, preparations

for the Tokyo Round were initiated because of the recognition of the threat to

the GATT from the general legal break-down, the rising use of nontariff

barriers, and competition from UNCTAD as the trading institution attracting

the allegiance of the LDCs. Indeed, the Congress granted sweeping authority

to the Executive braach in the Trade Act of 1974 2/ to negotiate broad reforms

in the GATT. At the commencement of the Tokyo Round negotiating groups in

many of the targeted areas were established. However, primarily because of

LDC dissatisfaction with the dispersion of consideration of issues important

to them throughout several negotiating parties, a framework group was formed

to consolidate consideration of institutional issues facing the GATT, most

sharing the common characteristic of North-South disagreement. As finally

agreed, the negotiations focused on four areas: (1) institutional recognition

of the right of LDCs to special and differential treatment, with the corrolary

issue of graduation from LDC status when special treatment is no longer

2

1/ See Jackson, supra page I n.1, at 663-672.
2/ 19 U.S.C. 2111 et. seq.(1976). The negotiating authority of the

President granted by this act is extensively reviewed in the Overview to this
report, Volume I.
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needed; (2) revision of Article XVIII, pertaining to safeguard actions taken

by LDCs for dovelopient purposes, and the related issue of trade measures

(taken primarily by de'eloped countries) for balance-of-payments purposes; (3)

revision of rules regarding export controls, of special concern because such

methods often are imposed cn primary products exported by LDCs; and (4) an

overhaul of the disputes settlement mechanism. As will be discussed in this

report, significant progress may have been achieved with regard to the first

and second issues, but little tangible achievement can be seen in the area of

disputes settlement, and no agreement was achieved at all on export controls.

Further, few LDCs evidenczo any intention of signing the framework agreement

at the conclusion of the ne.gotiations. I/

The issues involved in the separate points wi'l be discussed in more

detail below, but one general theme pervading them all should be briefly

elaborated upon here. The LDCs, from the earliest ITO and GATT negotiations,

have complairned that the General Agreement inherently discriminates against

them, defeating their efforts to alter their economic dependence on the export

of unprocessed tropical products. 2/ They argue tnat the CATT was sc-uctured

merely to ensure stabilization and orderly growth of existing trade in

manufactured products, then as now largely cornered by the developed

countries. In this regard, specific dissatisfaction has been voiced about

several CATT rules. LDCs claim, for example, that the MFN rules perpetuate

economic comparative advantage among developed nations, since any concessions

afforded LDCs must also be afforded all other countries; additionally,

nontariff barriers instituted by developed countries remove any other

1/ Only Argentina initialed the proces verbal.
2 See Jackson, supra p. I n.l, at 625-48, 663-92.

3
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advantage: so gained. 1/ Further, the GATT proscribes trade restrictive

measures of moLt interest to LDCs for use in protecting development plans, h,it

in some circumnstances allows such measures when aimed at tropical products.

Moreover, LDCs lack the resources and expertise to effectively participate in

GATT proceedings, particularly negotiations. 2/ Finally, LDCs support a more

legalistic approach to administering the GATT because of their perception that

it is the developed countries which most often abuse the rules and which cannot be

expected in any particular dispute to negotiate a settlement with LDCs, which

have little to offer in return.

Major GATT and academic studies have tended to support many of the

LDC complaints. 3/ The U.S. has generally been sympathetic to many of the

goals of the LDCs, while continuing to support strongly the basic validity of

the MFN principle and resisting the idea of permarent special treatment (thus

the U.S. supports recognition of a graduation principle). Other developed

countries have also supported preferences in varying degrees. Indeed, prior

to the Tokyo Round a number of steps to accommodate the LDCs were undertaken,

including the 1955 revision of Article XVIII, the adoption of Part IV of the

General Agreement in 1964, and substantial unilateral tariff concessions to

the LDCs in the Kennedy Round. The current negotiations represent another

step in the direction of formalizing a commitment by the developed countries

to special and differential treatment. It is clear, however, that LDCs think

the results of the negotiations are insufficient.

i/ Espiell, "The Most-Favored-Nation Clause: Its Present Significance in
GATT," 5 J. World Trade L. 29 (1971).

2/ See Fialls, "The Negotiation Strategy of Developing Countries in the
Field of Trade Liberalization," 11-J. World Trade L. 203 (1977).

3/ See Jackson, supra page 1 n.l, at 640-43, 663-65.

4
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Group Framework addressed five "points" concerning GATT reform.

Points 1 and 4 - concerning special and differential treatment, and the

principle of graduation - were combined in the final agreement. Points 2A and

2B, which attempt to address issues arising primarily from Articles XII and

XVIII, were differentiated somewhat in final form but both deal with import

restrictions. Point 3 sets forth the results of discussions on disputes

settlement, including a statement of customary procedures which presumably

will become the normative practice. Finally, Point 5 notes that no agreement

could be reached regarding export controls, but that negotiations are expected

to resume at a later time. A catalogue of pertinent GATT provisions is

included in Point 5.

An overall issue which remains unresolved is the manner in which

the substance of the framework agreement will be integrated intu the CATT.

Possible methods of adoption by the Contracting Parties include approval

of appropriate amendments, waivers, or decisions. Because a two-thirds vote

would be necessary for approval of an amendment or waiver, and a majority

vote is needed for a decision, the interested parties may find it fruitless

to submit the agreement for approval at all. In that case, the agreement

will remain open for signature by GATT members, who will presumably apply

it amor.g the signatories. But difficulties will arise with nonsignatories,

which have expectations of the benefits and obligations accorded to them by

the GATT different from the expectations arising in nations which sign the

framework agreement. Disputes arising out of these differing expectations

will have to be resolved on an ad hoc basis.

5
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PROVISION BY PROVISION ANALYSIS

10.1/4 POINTS 1 AND 4 -- DIFFERENTIAL AND MOiE FAVORABLE TREATMENT; RECIPROCITY

AND FULLER PARTICIPATION OF DEVELOPING COUNTRIES

10.1/4.1 Text

POINTS 1 AND 4 -- DIFFERENTIAL AND MORE FAVOURABLE TREATMENT; RECIPROCITY AND
FULLER PARTICIPATION OF DEVELOPING COUNTRIES

NOTE: The text below has been drawn up without prejudice to the position of

any delegation with respect to its eventual legal status. Some delegations
consider that such a text should appear as a new Article or set of provisions

to be incorporated in the General Agreement. Other delegations consider that
it should be adopted by the CONTRACTING PARTIES as a Declaration or Decision.

Some consequential amendments to the text may be necessary in the light of the
decision taken on this question. 1/

1. Notwithstanding the provisions of Article I of the General Agreement,

contracting parties may accord differential ;ird :,ore favourable treatment to

developing countries*, without according such treatment to other contracting

parties.

2. The provisions of paragraph I apply to the foliowing**:

*The words "developing countries" as used in this text are to be understood
to refer also to developing territories. (Footnote in text.)

**It would remain open for the CONTRACTING PARTIES to consider on an ad hoc
basis under the GATT provisions for joint action any proposals for
differential and more favourable treatment not falling within the scope ou

this paragraph. (Footnote in text.)

1/ Note in text.

6
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() Preferential tariff treatment accorded by developed contracting

parties to products originating in developing countries in

aiccordance with tile G*neralized System of Preferences***;

()) Differential ,nd] more favourable treatment with respect to the

provisioins of the General Agreement concerning non-tariff

measures governed by the provisions of instruments

multilaterally negotiated under the auspices of the GATT;

(c) Regional or global arrangements entered into amongst

less-developed contracting parties for the mutual reduction or

elimination of tariffs and, in accordance with criteria or

conditions which may be prescribed by the CONTRACTINS PARTiES,

for the mutual reduction or elimination of non-tariff measures,

on products imp.)rted from one another;

(d) Special treatment of the least developed among the developing

countries in the context of any general or specific measures in

favour of developing countries.

3. Any differential and more favourable treatment provided under this clause

(a) shall be designed to facilitate and promote the trade of

developing countries and not to raise barriers to or create

undue difficulties for the trade of any other contracting

parties;

7

***As described in the Decision of the CONTRACTING PARTIES of 25 June 1971,
relating to the establishment of "generalized, non-recip-ocal and
non-discriminatory preferences beneficial to the developing countries".
(Footnote in text.)
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(b) shall not constitute an impediment to the reduction or

elimination of ta.riffs and other restrictions to trade on a

most-favoured-nation basis;

(c) shall in the case of such treatment accorded by developer'

contracting parties to developing countries be designeo a if

necessary, modified, to respond positively to the deveiopment,

financial and trade needs of developing countries.*

4.** Any contracting party taking action to introduce an arrangement pursuant

to paragraphs 1, 2 and 3 above or subsequently taking action to introduce

modifications or withdrawal of the differential and more favourable treatment

so provided shall:

(a) notify the CONTRACTING PARTIES and furnish them with all the

information they may deem appropriate relating to such action;

(b) afford adequate opportunity for prompt consultations at the

request of any interested contractirg party with respect to any

difficulty or matter that may arise. The CONTRACTING PARTIES

shall, if requested to do so by such contracting party, consult

with :11al contracting parties concerned with respect to the

matter with a view to reaching solutions satisfactory to all

such contracting parties.

5. The developed countries do not expect reciprocity for commitments made by

them in trade negotiations to reduce or remove tariff and other barriers to

*The non-discriminatory character of the GSP does not preclude the adoption
of measures and procedures designed to ensure broad and equitable sharing of
benefits among developing countries, where the coverage of products under GSP
is subject to quantity or value limitation. (footnote in text .)

**Nothing in these provisions shall affect the rights of contracting
parties under the General Agreement. (Footnote in text.)

8
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the trade of developing countries, ;.e., the developed countries do not expect

cihe developing countries, in the course of trade negotiations, to make

contributions which are inconsistent with their individual development,

financial and trade needs. Developed contracting parties shall therefore not

seek, neither shall less-developed contracting parties be required to make,

concessions that are inconsistent with the latter's development, financial and

trade needs.

6. Having regard to the special economic difficulties and the particular

development, financial and trade needs of the least-developed countries, tile

developed countries shall exercise the utmost restraint in seeking any

concessions or contributions for commitments made by them to reduce or remove

tariffs and other barriers to the trade of such countries, and the

least-developed countries shall not be expected to make concessions or

contributions that are inconsistent with the recognition of their particular

situation and problems.

7. The concessions and contributions made and the obligations assumed by

developed and less-developed contracting parties under the provisions of the

General Agreement should promote the basic objectives of the Agreement,

including those embodied in the Preamble and in Article XXXVI. Less-developed

contracting parties expect that their capacity to make contributions or

negotiated concessions or take other mutually agreed upon action under the

provisions and procedures of the General Agreement would improve withn the

progressive development of their economies and improvement in their trade

situation and they would accordingly expect to participate more fully in the

9

SI)-I 1) - 7'3 - I I
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framework of rights and obligations under the General Agreement through

participation in the operation of the GATT system.

8. Particular account shall be taken of the serious difficulty of the least-

developed countries in making concessions and contributions in view of their

special economic situation and their development, financial and trade needs.

9. The contracting parties will collaborate in arrangements for review of

the operation of these provisions, bearing in mind the need for individual and

joint efforts by contracting parties to meet the development needs of

developing countries and the objectives of the General Agreement.

10.1i/4.2 Background

The subject of special and differential treatment has caused repeated

and increasingly heated conflicts between developed and developing nations

since the formulation of the GATT. Fundamental to the GATT is the most-

favored-nation principle, espoused principally in Article I but in other

articles as well, which obligates the parties to practice nondiscrimination

among trading partners by extending co all members of GATT benefits accorded

any one member. But developing nations believe that the MFN principle,

combined with the increased use of nontariff barriers to trade, has

effectively precluded significant progress in their development; LDCs must

depend on increased exports to generate capital for development, but the level

of exports cannot he raised where those few tariff concessions of interest to

LDCs are granted only on a MFN basis (so that manufactured exports must

compete with exports from more competitive developed countries), effective

tariff rates on LDC exports remain high, and nontariff barriers often are
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aimed at their exports. Several GATT and other economic studies tend to

support the claims of the LDCs, at least in part. 1/

Several attempts to achieve institutional reform in the GATT have

been made to address this issue. One significant amendment was the 1955

reformulation of Article XVIII, discussed extensively in sections 10.2A and

10.2B of this report. Of more importance here is Part IV of GATT, Articles

XXXVI-XXXVIII, which entered into force in 1966.

Article XXXVI contains an extensive recitation of principles and

purposes underlying the concept of special and differential treatment. 2/

One particularly significant statement concerns tariff negotiations:

1/ See generally, J. Jackson, supra page I n.l, at 663-71.
2/ Article XXXV1 provides in full:

1. The contracting parties,
(a) recalling that the basic objectives of this Agreement

include the raising of standards of living and the
progressive development of the economies of all contracting
parties, and considering that the attainment of these
objectives is particularly urgent for less-developed
contracting parties;

(b) considering that export earnings of less-developed
contracting parties can play a vital part in their economic
development and that the extent of this contribution
depends on the prices paid by the less-developed
contracting parties for essential imports, the volume of
their exports, and the prices received for these exports;

(c) noting, that there is a wide gap between standards of
living in less-developed countries and in other countries;

(d) recognizing that individual and joint action is essential
to further the development of the economies of
less-developed contracting parties and to bring about a
rapid advance the standards of living in these countries;

(e) recognizing that international trade as a means of
achieving economic and social advancement should be
governed by such rules and procedures -- and measures in
conformity with such rules and procedures -- as are
consistent with the objectives set forth in this Article;

(f) noting that the CONTRACTING PARTIES may enable
less-developed contracting parties to use special measures
to promote their trade and development;

(Continued)

I1
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8. The developed contracting parties do not expect reciprocity
for commitments made by them in trade negotiations to reduce or
remove tariffs and other barriers to the trade of less-developed
contrct ing parties.

The paragraph is further explained in the Interpretative Notes:

Coantinued}
agree as follows:

2. There is need for a rapid and sustained expansion of the
export earnings of the less-developed contracting parties.

3. There is need for positive efforts designed to ensure that
less-developed contracting parties secure a share in the growth in
international trade commensurate with the needs of their economic
development.

4. Given the continued dependence of many less-develoed
contracting parties on the exportation of a limited range or :,-:-;ary
products, there is need to provide in the largest possible measu.'e
more favourable and acceptable conditions of access to world markets
for these products, and wherever appropriate to devise measures
designed to stabilize and improve conditions of world markets in
these products. including in particular measures designed'to attain
stable, equitable and remunerative prices, thus permitting an
expansion of world trade and demand and a dynamic and steady growth
of the real export earnings of these countries so as to provide them
with expanding resources for their economic development.

5. The rapiJ expansion of the economies of the less-developed
contracting parties will be facilitated by a diversification* of the
structure of their economies and the avoidance of an excessive
dependence on the export of primary products. There is, therefore,
need for increased access in the largest possible measure to markets
under favourable conditions for processed and manufactured products
currently or potentially of particular export interest to
less-developed contracting parties.

6. Because of the chronic deficiency in the export proceeds
anl other foreign exchange earnings of less-developed contracting
parties, there are important inter-relationships between trade and
financial assistance to development. There is, therefore, need for
close and continuing collaboration between CONTRACTING PARTIES and
the international lending agencies so that they can contribute most
effectively to alleviating the burdens these less-developed
contracting parties assume in the interest of their economic
tVC ve lopment.

7. There is need for appropriate collaboration between the
CONTRACTING PARTIES, other intergovernmental bodies and the organs
and agencies of the United Nations system, whose activities relate to
the trade and economic development of less-developed countries.

1?
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It is understood that th: 'phrase "do not expect
reciprocity" means, in accordance with the objectives set forth
in this Article, that the less-leveloped contracting parties
should not be expected, in the course of trade negotiatlons, to
make contributions which are inconsistent with their individual
development, financial and trade needs, taking into
consideration past trade developments. 1/

While the statement is thus not a commitment by the developed nations to

specific deviations from reciprocity principles, it nevertheless strongly

recognizes a discriminatory approach. 2/

·.rticle XXXVII contains the substantive commitments intended to

effect the principles of Article XXXVI. Specifically, paragraph I states:

The developed contracting parties shall to the fullest
extent possible -- that is, except when compelling reasons,
which may include legal reasons, make it impossible -- give
effect to the following provisions:

(a) accord high priority to the reduction and eliminat'on of
barriers to products currently or potentially of partitcular
export interest to less-developed contracting parties,
including customs duties and other restrictions ,,which
differentiate unreasonably between such products in their
primary and in their processed forms;

(b) refrain from introducing, or increasing the incidenice of,
customs duties or non-tariff inlport barriers on prolucts
currently or potentially of particular export interest to
less-developed contracting parties; and

(c) (i) refrain from imposing new fiscal measures, and

(ii) in any adjustments of fiscal policy accord high
priority to the reduction and elimination of fiscal
measures,

which would hamper, or which hamper, significantly the
growth of consumption of primary products, in raw or

1/ GATT Annex I, Ad Article XXXVI.
2/ Further, paragraph 9 admonishes that "the adoption of measures to give

effect to these principles and objectives shall be a matter of conscious and
purposeful effort on the part of the contracting parties both individually and
jointly."

13
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processed form, w6olly or mainly produced in the
territories of lessrr-developed contracting parties, and
which are applied specifically to those products. l/

Less specific obligations are set forth in paragraph 3, which generally

requires that developed nations accord special consideration to the effects of

internal trade measures on the exports of LDCs. 2/ Although the commitments

of paragraphs 1 and 3 are partially qualified -- i.e., "to the fullest extent

possible," "make every effort," etc. - the obigations to consult in

paragraphs 2 and 5 3/ realistically limit the extent to which developed

1/ GATT Article XX .VI :l.
2/ Paragraph 3 states in full:

3. The developed contracting parties shall:
(a) make every effort, in cases where a government directly or

indirectly determines the resale price of products wholly or
mainly produced in the territories of less-developed contracting
parties, to maintain trade margins at equitable levels;

(b) give active consideration to the adoption of other measures
designed to provide greater scope for the development of imports
from less-developed contracting parties end collaborate in
appropriate international action to this end;

(c) have special regard to the trade interests of less-developed
contracting parties when considering the application of other
measures permitted under this Agreement to meet particular
problems and explore all possibilities of constructive remedies
before applying such measures where they would affect essential
interests of thoere contracting parties.

3/ Paragraph 2 provides:
2. (a) Whenever it is considered that effect is not being given to
any of the pro'isions of sub-paragraph (a), (b) or (c) of paragraph
1, the matter shall be reported to the CONTRACTING PARTIES either by
the contracting party not so giving effect to the relevant provisions
or by any other interested contracting party.
(b) (i) The COITRACTING PARTIES shall, if requested so to do by any

interested contracting party, and without prejudice to any
bilateral consultations that may be undertaken, consult
with the contracting party concerned and all interested
contracting parties with respect to the matter with a view
to reaching solutions satisfactory to all contracting
parties concerned in order to further the objectives set
forth in Article XstVI. In the course of these
consultations, the reasons given in cases where effect was
not being given to

(footnote continued)

14
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nations can ignore Part IV. 1/ In addition, Article XXXVIII obligates all

parties to < number of "joint actions," which effectively creates an on-going

process of review by developed nations of issues concerning LDCs.

Despite the advent of Part IV there has been continuing

dissatisfaction among GATT members with the performance of the General

Agri:ement. Dzveloped nations have dispaired over increasing deviations from

GtTT rules, through waivers, ad hoc agreements, or otherwise. LDCs have

:ontinued to seek firm, de jure commitments on special and differential

treatment. Whether viewed as a desirable "reform" or a fundamentally new

approach, proposals for change in the GATT became a focus of trade

negotiatior.; in the 1960's, and have continued to be a major source of

North-South confrontations in traJe matters. 2/

(Cont inue)
(Continued!) the provisions of sub-paragraph (a), (b) or (c) of para-

graph 1 shall be examined.

(ii) As the implementation of the provisions of sub-paragraph
(a), (b) or (c) of paragraph 1 by individual contracting
parties may in some cases be more readily achieved where
action is taken jointly with other developed contracting
parties, such consultation might, where appropriate, be
directed towards this end.

(iii) The consultations by the CONTRACTING PARTIES might also, in
appropriate cases, be directed towards agreement on joint
action designed to further the objectives of this Agreement
as envisaged in paragraph I of Article XXV.

Paragraph 5 adds that --
In the implementation of the commitments set forth in paragraphs

I to 4 each contracting party shall afford to any other interested
contracting party or contracting parties full and prompt opportunity
for consultations under the normal procedures of this Agreement with
respect to any matter or difficulty which may arise.

1/ See Jackson, supra page I n.l, at 645-48.
2/ The broadest ideas of special treatment for developing nations are

embodied in the concept of a "New International Economic Order" trumpeted by
the developing nations primarily through UNCTAD. United Nations, Charter of
Economic Rights and Duties of States, U.N. Doc. A/RES/9281 (XXIX) (Jan. 15,
1975). See Note, "Charter of Economic Rights and Duties of States: "A
Solution to the Development Aid Problem?" 4 Ga. J. Int'l. Comp. L. 441 (1974).

15
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Irn recognizing these concerns the Congress authorized the President

in the Tokyo Round to negotiate appropriate changes in the GATT:

A United States negotiating objective under sections 101
and 102 shall be to enter into trade agreements which promote
the economic growth of both developing countries and the United
States and the mutual expansion of market opportunities. 1!

The negotiating team early undertook this mandate primarily through the

individual code negotiations, most of which encompassed these issues. After

Brazil tabled the specific legalization issues in 1975, however, a separate

framework group undertook negotiations on the five issues described

in the introduction. Points 1 and 4 -- concerning special and differential

treatment and reciprocity and graduation, respectively -- were combined in the

final agreement.

10.1/4.22 Interpretation

The essential principle desired by the LDCs -- an "enabling clause"

giving de jure status to special and differential treatment -- is contained in

paragraph 1. Significantly, parties are not obligated to extend such

treatment; but they may do so without contravening the MFN provisions of

Article I and without obtaining a waiver. Paragraph 2 limits the application

of paragraph 1 to four types of actions, unless otherwise agreed to by the

CONTRACTING PARTIES: (1) the GSP, now in effect under a waiver; (2) special

treatment negotiated under the GATT and, presumably, the codes associated

therewith; (3) mutual *ar:ff reduction agreements among LDCs; and (4) special

treatment of least developed countries.

Paragraph 3 contains a series of limits to the use of paragraph 1,

reflecting the position of the developed nations that the basic GATT

1/ Trade Act of 1974, section 106. See also id., section 121.

16
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assumptions and rules remain valid. Subparagraph 3(c) in particular embodies

the idea chat special treatment should be progressively eliminated as the need

for it decreases.

Paragraph 4 contains the obligation to notify the CONTRACTING PARTIES

of measures undertaken pursuant to paragraphs 1-3, and consult with "any

interested contracting party." Apparently, notification prior to the

institution of such measures is not required.

Paragraph 5 repeats nearly verbatim the language of Article XXXVI:8,

merely adding a slight expansion of its meaning. The language still does not

commit developed countries to specific nonreciprocal concessiors, and in view

of the Interpretative Notes to Article XXXVI, 1/ it is unclear what is

intended by this paragraph. Paragraph 6, however, focuses particular

attention on the status of least-developed nations; this focus is repeated in

paragraph 8 without a clear reason for any distinction in obligations entailed

in the two. Developed countries must exercise "utmost restraint" in

bargaining with these nations, which have no obligations respecting recip-

rocity or graduation.

Paragraph 7 sets forth the graduation principle especially desired by

the United States. No commitments by LDCs are made; the paragraph is more a

statement of approach similar to that agr,:ed to by the developed nations in

Part IV. Thus, LDCs merely "expect" to assume greater obligations under the

GATT as their capacity to contribute increases, as "expected." Since no

guidelines or interpretative notes define further what graduation entails, the

practical operation of this obligation cannot now be determined.

1/ See pages 11-13, supra

1?
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Similar to the various provisions of Article XXXVIII, paragraph 9

commits the parties to joint action for review of the provisions.

10.1/4.3 Implementation

Points I and 4 of the agreement solely affecft the operation of the

GATT. Thus, no special domestic implementing legislation need be considered.

18
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10.2A. POINT 2A - TRADE MEASURES TAKEN FOR BALANCE-OF-PAYMENTS PURPOSES

10.2A.1 Text

POINT 2A -- DRAFT DECLARATION ON TRADE MEASURES TAKEN FOR BALANCE-OF-PAYMENTS
PURPOSES

The CONTRACTING PARTIES,

Having regard to the provisions of Articles XII and XVII:B of the

General Agreement;

Recalling the procedures for consultations on balance-of-payments

restrictions approved by the Council on 28 April 1970 (BISD, Eighteenth

Supplement, pages 48-53) and the procedures for regular consultations on

balance-of-payments restrictions with developing countries approved by the

Council on !9 December 1972 (BISD, Twentieth Supplement, pages 47-49);

Convinced that restrictive trade measures are in general an

inefficient means to maintain or restore balance-of-payments equilibrium;

Noting that restrictive import measures other than quantitative

restrictions ilave been used for balance-of-payments p. rposes;

Reaffirming that restrictive import measures taken for

balance-of-payments purposes should not be taken for the purpose of protecting

a particular industry or sector;

Convinced that the contracting parties should endeavour to avoid that

restrictive import measures taken for balance-of-payments purposes stimulate

new investments that would not be economically viable in the absence of the

measures;

RecognizinS that the less-developed contracting parties must take

into account their individual development, financial and trade situation when

19
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implementing restrictive import measures taken for balance-of-payments

purposes;

Recognizing that the impact of trade measures taken by developed

cuuntries on the economies of developing countries can be serious;

Recognizing that developed contracting parties should avoid the

imposition of restrictive trade measures for balance-of-payments purposes to

the maximum extent possible.

Agree as follows:

1. The procedures for examrination stipulated in Articles XII and XVIII shall

apply to all restrictive import measures taken for balance-of-payments

purposes. The application of restrictive import measures taken for

balance-of-payments purposes shall be subject to the following conditions in

addition to those provided for in Articles XII, XIII, XV and XVIII without

prejudice to other provisions of the General Agreement:

(a) In applying restrictive impozt measures contracting parties shall

abide by the disciplines provided for in the GATT and give preference

to the measure which has the least disruptive effect on trade. 1/

(b) The simultaneous application of more than one type of trade measure

for this purpose should be avoided.

kc) Whenever practicable, contracting parties shall publicly announce a

time schedule for the removal of the measures.

20

1/ It is understood that the less-developed contracting parties must take
into account their individual development, financial and trade situation when
selecting the particular measure to be applied. (footnote in text.)
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The provisions of this paragraph are not intended to modify the substantive

provisions of the General Agreement.

2. If, notwithstanding the principles of this Declaration, a developed

contracting party is compelled to apply restrictive import measures for

balance-of-payments purposes, it shall, in determining the incidence of its

measures, take into account the export interests of the less-developed

contracting parties and may exempt from its measures products of export

interest to those contracting parties.

3. Contracting parties shall promptly notify to the GATT the introduction or

intensification of all restrictive import measures taken for

balance-of-payments purposes. Contracting parties which have reason to

believe that a restrictive import measure applied by another contracting party

was taken for balance-of-payments purposes may notify tbh measure to the GATT

or may request the GATT secretariat to seek information on the measure and

make it available to all cc-,tracting parties if appropriate.

4. All restrictive import measures taken for balance-of-payments purposes

shall 'e subject to consultation in the GATT Committee on Balance-of-Payments

Restrictions (hereinafter referred to as "Committee").

5. The membership of the Commnittee is open to all contracting parties

indicating their wish to serve on it. Efforts ihall be made to ensure that

the composition of the Committee reflects as far as possible the

characteristics of the contracting parties in general in terms of their

geographical location, external financial position and stage of ec.onomic

developments.

21



6. The Committee shall follow t're p- :.- a* ' Jistiat ions on

balance-of-payments restrictions ipprv: .; r e _C-,nc . on 28 April 1970 and

set out in BISD, Eighteenth Supplement. pages -8-53, 'hereinafter referred to

as "full consultation procedures") or the procedures for regular consultations

on balance-of-payments restrictions with developing countries approved by the

Council on 19 December 1972 and set out in BISD, Twentieth Supplement, pages

47-49, (hereinafter referred to as "simplified consultation procedures")

subject to the provisions set out below.

7. The GATT secretariat, drawing on all appropriate sources of information,

including the consulting contracting party, shall with a view to facilitating

the consultations in the Committee prepare a factual background paper

describing the trade aspects of the measures taken, including aspects of

particular interest to less-developed contracting parties. The paper shall

also cover such other matters as the Committee may determine. The GATT

secretariat shall give the consulting contracting party the opportunity to

comment on the paper before it is submitted to the Committee.

8. In the case of consultations under Article XVIII:12(b) the Committee

shall base its decision on the type of Procedure on such factors as the

following:

(a) The time elapsed since the last full consultations;

(b) the steps the consulting contracting party has taken in the light of

conclusions reached onr the occasion of previous consultations'

(c) the changes in the overall level or nature of the trade measures

taken for balance-of-payments purposes;

22
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(d) the changes in the balance-of-payments situation or prospects;

(e) whether the balance-of-payments problems are structural or temporary

in nature.

9. A less-developed contracting party may at any time request full

consultations.

10: The technical assistance services of the GATT secretariat shall, at the

request of a less-developed consulting contracting party, assist it in

preparing the documentation for the consultations.

11. The Committee shall report on its consultations to the Council. The

reports on full consultations shall indicate.

(a) the Committee's conclusions as well as the facts and reasons on which

they are based;

(b) the steps the consulting contracting party has taken in the light of

conclusions reached on the occasion of previous consultations;

(c) the case of less-developed contracting parties, the facts and

reasons on which the Committee based its decision on the procedure

followed; and

(d) in the case of developed contracting parties, whether alternative

economic policy measures are available.

If the Committee finds that the consulting contracting party's measures

(a) are in important respects related to restrictive trade measures

maintained by another contracting partf 1/ or

23

1/ It is noted that such a finding is more likely to be made in the case of
recent measures than of measures in effect forsome considerable time. (Footnote
in text.)
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(b) have a significant adverse impact on the export interests of a

less-developed contracting party,

it shall so report to the Council which shall take such further action as it

may consider appropriate.

12. In the course of full consultations with a less-developed contracting

pazty the Committee shall, if the consulting contracting party so desires,

give particular attention to the possibilities for alleviating and correcting

the balance-of-payments problem through measures that contracting parties

might take to facilitate an expansion of the export earnings of the consulting

contracting party, as provided for in paragraph 3 of the full consultation

procedures.

13. If the Comaittee finds that a restrictive import measure taken by the

consulting contracting party for balance-of-payments purposes is inconsistent

with the provisions of Articles XII, XVIII:B or this declaration, it shall, in

its report to the Council, make such findings as will assist the Council in

making appropriate recommendations designed to promote the implementation of

Articles XII and XVIII:B and this declaration. The Council shall keep under

surveillance any matter on which it has made recommendations.

10.2A.2 Background

10.2A.21 - The GATT Scheme

NotLvithstanding arguments to the contrary by some economists,

restraints on trade are often perceived by many nations as necessary to

ameliorate balance of payments difficulties. Restrictive trade measures

serving these purposes include quantitative restrictions (QRs), tariff

24
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surcharges, and deposit schemes. Although the GATT countenances resort to

some trade restrictions for balance of payments reasons, in recent years

actual practice has diverged from the rules of GATT, causing concern about

their continued viability.

In eseabliihing the GATT the draftsmen tempered the general desire to

eliminate import restrictions with the recognition that some restrictive

measures would be temporarily necessary. It was accepted that to assist the

reconstruction of war-torn economies 1/ QRs already in place should be

continued in order to lessen existing economic disequilibrium; further, it was

believed that QRs were normally the most appropriate means of addressing

similar emergency problems which might arise in the future. Other trade

restrictive measures -- in particular, tariff surcharges -- were not

countenanced because the nature of the payments problem at that time required

quantity controls; a market-directed mechanism would have been ineffective

because of the general lack of competitive goods at any price. Moreover, it

was feared that tariff surcharges, if allowed, would undercut the impending

tariff negotiations. Therefore, although QRs were specifically prohibited by

the GATT, a significant balance of payments exception was created for their

temporary use -- but not for any other trade restrictive measure taken on such

grounds.

The GATT scheme governing balance of payments measures is contained

in a series of related articles. Foremost among them are Articles XII and

XVIII, which specifically authorize QRs despite the genieral prohibition found

in Article XI; Article XII is the general exception, while Article XVIIIB

1/ See generally Vincke, "Trade Restrictions for Balance of Payments Reasons
and the GATT: Quotas v. Surcharges,"13 Marv. Int'l L.J. 289, 296-99 (1972).

25
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provides special rules for developing nations. The criteria by which the use

of QRs is judged are very similar under both articles. Article XII authorizes

them--

(1) in order to safeguard a country's external financial position
and balance of payments;

(?j but only to the extent necessary;

(i) to forestall the imminent threat of, or to stop, a serious
decline in its monetary reserves, or

(ii) in the case of a contracting party with very low monetary
reserves, to achieve a reasonable rate of increase in its
reserves. 1/

In the case of developing nations, under Article XVIII the threat need not be

"imminent," and evaluation of the measures taken must consider the nation's

"programme of economic development." 2/ Once restrictions are imposed under

either article, certain obligations attach to their use as a way of minimizing

their impact and direction. 3/

Because QRs are inherently discriminatory when implemented under

quota or licensing schemes, Article XIII was drafted to provide a MFN

1/ Article XII:2, Compare Article XVIII:9 pertaining to LDCs.
2/ Id.
3/ The restrictions may be described as follows:

(1) Restrictions shall be progressively relaxed as conditions permit;
(2) Measures should avoid uneconomic employment of productive

resources;
(3) As far as possible, measures should be adopted that expand

rather than contract international trade;
(4) Avoid unnecessary damage to comnercial or economic interests of

any other contracting parties;
(5) Allow minimum commercial quantities of each description of goods

so as to avoid impairing regular channels of trade;
(6) Allow imports of commercial samples;
(7) Avoid restrictions that prevent compliance with "patent, trade

mark, copyright, or similar procedures";
(8) But imports of certain products deemed more essential may be

preferred over other imports.
J. Jackson, International Economic Relations 901 (1977).

26



175

obligation tailored to their use; Article I was viewed as inadequate for this

purpose. Article XIV, however, allows two exceptions to the principle of

nondiscrimination: the first exception allows QRs where the IMF has

acknowledged that their effect will be equiv.lent to authorized exchange

restrictions, while under the second the CONTRACTING PARTIES may allow

discriminatory QRs on a "small part" of trade where the expected benefits

"substantially outweigh" any injury.

The last important element of the exception is the review and

consultation process. Contracting parties are requested annually by the

secretariat to communicate information on import restrictions and licensing

systems. Further, QRs introduced or intensified for balance of payments

purposes must be notified, accompanied by certain detailed information. The

GATT Council, together with the IMF, 1/ then holds consultations on the

matter, usually under the auspices of the Balance of Payments Committee. Even

should the measure be found authorized under Articles XII or XVIII, the

1/ Article XV requires that the Contracting Parties accept the following
findings by the IMF in consultations under Articles XII and Article XVIII:

(A)ll findings of statistical and other facts presented by the
Fund relating to foreign exchange, monetary reserves and balances of
payments. .

(W)hether action by a contracting party in exchange matters is in
accordance with the Articles of Agreement of the. . .Fund, or. . .a
special exchange agreement. . .

(W)ha& constitutes a serious decline in. . .monetary reserves
(Article XII or Article XVIII). . .

(What constitutes) a very low level of. . .monetary reserves
(Article XII or Article XVIII). . .

(What constitutes) a reasonable rate of increase in. . monetary
reserves (Article XII or Article XVIII). . .

(F)inancial aspects of other matters. . in sucri cases.
J. Jackson, International Economic Relations 901 (1977).
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restricting nation must consult regularly with the BOP Committee as long as

the measure remains in force. Because non-QR balance of payments measures are

not authorized under them, these articles contain no provision for

consultations relating thereto. Further, the mandatory consultations of

Articles XII and XVIII are not triggered by complaint-initiated consultations,

such as those required if Article XXII was involved. However, consideration

of any such matters may be referred to the Committee.

The purpose of the consultations is to determine whether the measures

at iesue satisfy the criteria of the pertinent articles. The Committee

reports its conclusions to the CONTRACTING PARTIES, who may recommend

appropriate modifications. If the consulting nation fails to implement the

recommendations, the CONTRACTING PARTIES may release injured nations from

obligations to the consulting nation, as appropriate. This remedy has never

been adopted, however.

10.2A.22 - Problems With the GATT Scheme

As atscribed above, Articles XI-XIV and XVIII were constructed in the

unique post-war economic milieu, leading the draftsmen to authorize the

limited use of QRs, but no other import restriction, for balance of payments

reasons. The procedures provided to control such measures have often

necessitated reconsideration in an attempt to refine their operation, which

remains unsatisfactory. Further, an increasing use of tariff surcharges and

deposit schemes justified on balance of payments grounds -- but apparently

illegal under the GATT -- occasioned particular concern over the lack of rules

for such measures in the 1970's,when it was recognized that major trading
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nations faced long-term payments difficulties. 1/ Su:h restrictions by

developed countries may be particularly harmful to developing nations. 2/

These issues gave rise to the current negotiations.

Tariff surcharges and deposit schemes, no matter the justification,

both suggest conflicts with Article II, which establishes the tariff bindings

central to the agreement. A surcharge obviously is a "duty or charge"

contrary to Article II:l(b),(c), if it affects a bound item. A deposit scheme

effectively is an additional charge upon the bound rates, because it

irmmobilizes funds of the importer, thereby increasing the cost of the

imports. 3/ The Contracting Parties, however, have never formally determined

whether a deposit scheme should be so evaluated. Further, no contracting

party has ever invoked Article XXIII with regard to either type of measure.

Despite their apparent illegality, non-QR measures have become

increasingly assimilated into the balance of payments provisions. Perhaps the

most succinct justification for their use was given by the United States after

the 1971 surcharge was declared:

(of) several types of action which might have been taken under
the circumstances, a surcharge on imports appeared to offer
certain advantages or. . fewer disadvantages. It seemed more
easily dismantled than other possible action, more compatible
with a competitive approach and efficient resource allocation,
would not require an elaborate administrative structure, would
be less discriminatory than quota restrictions, and was most
rapidly applicable under existing United States legal
authority. 4/

1/ Roessler, "Selective Balance-of-Payments Adjustment Measures Affecting
Trade: The Roles of the GATT and the IMP," 9 J. World Trade L. 622, 624-25
(1975).

2/ See Hurray and Walter, "Quantitative Restrictions, Developing Countries,
and GATT, 11 J. World Trade L. 391, 402-4:1 (1977). See also "Quantitative
Restrictions," supra n.2, at 342-98.

3/ Id. at 631.
4/ 65 Dep't State Bull. 305, 307 (1971).
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The fundamental difficulty with the current GATT scheme is thus presented:

the necessity of utilizing physical import controls in the postwar era became

obsolete when the world economy gained equilibrium, but the rules remained the

same and now operate to legalize only the most inefficient and discriminatory

balance of payment measures -- QRs.

Perhaps persuaded that a strict construction of GATT was

counterproductive in these circumstances, the contracting part is adopted a

pragmatic approach to consideration of surcharges and deposit schemes.

Waivers have been easily gained by developing nations, whose tariff

concessions and shares of world t-ade are relatively limited. Consultations

on non-QR measures have increasingly followed the procedures established for

QRs, with the consulting parties focusing on whether the criteria for use of

QRs have been satisfied, rather than un the question of legality. Such

measures have thus assumed a de facto place in the GATT balance of payment

scheme.

Nevertheless, the substantive question of legality continues to cause

uncertainty as to the viability of the General Agreement. Further, concern

over the already deficient procedural rules has been raised increasingly.

These latter issues may be summarized as follows: (1) rules for eliminating

residual restrictions are not always observed, particularly with regard to

notice; (2) although there are no criteria by which to judge non-QR measures,

consultations with developing nations have explicitly followed Article XVIII,

usually leading to waivers, while Article XII consultations with developed

nations are expressed in conclusions with only vague supporting rationales,

which generally declare these non-QR measures "inconsistent" with the GATT;

(3) the GATT provides no quick and confidential decisionmaking process, thus
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making it impossible for nations to practically comply with the notification

requirements for new balance of payments measures; (4) there is no clear

delineation of the role the IMF should take in non-QR consultations; and (5)

regularity of consultations for authorized measures is liot always observed,

and surveillance is otherwise difficult.

Recognition of these problems led Congress to authorize toe President

to

seek modifications in international agreements aimed at allowing
the use of surcharges in place of quantitative restrictions and
providing rules to govern the use of such surcharges as a
balance-of-payments adjustment measure within the context of
arrangements for an equitable sharing of balance-of-payments
adjustment responsibility among deficit and surplus
countries. 1/

Point 2A of the frameworks agreement contains the product of negotiations

conducted to that end.

10.2A.3 Interpretation

10O.2A.31 Preamble

The preamble to this declaration contains language serving more than

the usual precatory purpose. Significantly, the paragraphs firmly state a

policy opposed to the use of restrictive trade measures employed for balance-

of-payment purposes: the contracting parties are "convinced" such measures

are inefficient; they "reaffirm" that protection of particular industries is

an unacceptable purpose and should not act as a prop to industries otherwise

not economically viable; they recognize various adverse impacts resulting from

adoption of such measures; and they recognize their obligation to avoid such

31
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restrictive trade measures "to the maximum extent possible." On the other

hand, the parties merely "recall" previously agreed upon procedures for

considering balance of payments measures, while "noting" that non-QrF measures

have been used for these purposes. This language reflects a compromise

between delegations which emphasized different considerations in achieving a

common goal. The United States preferred to explicitly recognize the de facto

legality of non-QRs, bringing them within the discipline of the G,'.r rules;

the EC desired explicit legalization for developing nations only, coupled with

a mere "best efforts" obligation by others to avoid their use; and Japan

adamantly opposed legalization, while insisting on a strong commitment to

refrain from their use if they were to be implicitly recognized.

The preamble thus presages the most difficult, unresolved issue of

the agreement: its relationship to the General Agreement. The compromise

language apparently expresses the concern that legalization of non-QR measures

would encourage their use, This reasoning is suspect--their illegal status

apparently discouraged no one -- but the parties opted merely to give some

greater formality, through the agreement, to the de facto recognition of

non-QR trade measures. The attitude of nonparties to the agreement cannot yet

be discerned, but the potential for disputes is clear.

10.2A.32 The Declaration

Paragraph 1 acknowledges that ArticlesXII, XIII, XV, and XVIII will govern

not only QRs, but "all restrictive import measures taken for

balance-of-payments purposes." Thus, a uniform evaluation process will

henceforth apply to consideration of tariff surcharges and deposit schemes.
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In addition, the paragraphs obligate the parties to choose the one, least

trade .isruptive measure -- which in practice seems unlikely to be QRs.

Subparagraph l(c) is somewhat ambiguous; it is unclear whether "whenever

practicable" obligates a party to a continuing obligation to announce a

removal schedule at the earliest practicable time after institution, or

whether the obligation only attaches to the time of initial announcement. T,,e

former interpretation seems most clearly in line with the intent of the

agreement to minimize the use of such measures.

Paragraph 1 concludes with the statement that its provisions "are not

intended to modify the substantive provisions of the General Agreement." If

so, then the imposition of surcharges or deposit schemes will contravene

Article II -- despite their implicit recognition by the very existence of the

agreement, as well as its substance. The statement reflects the insistence of

some parties that such measures not be "legalized," despite the fact that the

ultimate worth of the agreement appears seriously compromised as a result.

Perhaps the ultimate result will be that some discipline will be imposed on

the use of such measures, but retaliation will still be available to affected

parties.

Paragraph 2 allows a deviation from MFN principles in the application

of import measures in that the effects on exports from developing nations must

be given special consideration, with the possible result of selective

exemptions granted for particular products from those nations. This paragraph

thus creates a third exception to Article XIII. besides the two allowed by

Article XIV.

Articles XII and XVill do not contain explicit requirements for

notification by a nation instituting or intensifying balance of payments
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measures. Further, consultations under those articles cannot be initiated by

notice from an injured nation. Paragraph 3 explicitly requires prompt notice

by the initiating party, and similarly allows other parties to notify the

GATT. Significantly, notice prior to initiation or intensification is not

required; the serious economic disruptions caused by delayed introduction of

such measures pending formal notice was a major reason parties previously

avoided GATT obligations in this regard.

Paragraph 4 insures that consultations on all restrictive import

measures will be held under the auspices of the Balance-of-Payments

Committee. Non-QR measures in the past were considered on an ad hoc basis in

the Comnittee, the Council, a Council working party, and elsewhere.

Participation by the IMF is now assured. Paragraph 5 seeks to provide a

balanced representation on the Committee.

Paragraphs 5-13 set forth the procedures for consultations. The

basic procedures previously adopted for QRs in 1970 and 1972, for developed

and developing countries, respectively, will be followed. Paragraph 8

continues the attempt to simplify the process for developing nations, in

recognition of the administrative burden and slowly changing circumstances

these nations have experienced in the past. These simplified procedures may

be replaced by "full consultations" at the request of the developing nation.

The GATT Secretariat may play an expanded role in producing information

relevant to the Committee deliberations, under paragraphs 7 and 10.

Paragraphs 11 and 12 contain important additions to prior practice.

The former provides for reasoned opinions to accompany the Committee's
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conclusions; tile United States has especially desi-ed this practice so that

consultations will become precedents not only guiding future Committee

deliberations, but also providing guidance for nations contemplating the use

of such measures. In addition, paragraph 12 allows the Committee -- if the

consulting nation agrees -- to consider alternative courses of action to be

taken by other nations which help alleviate the difficulty while avoiding

import restrictive measures. The paragraph provides a slight opening f£)r

seeking agreement by surplus nations to balance their trade accounts; of

course. such nations have no obligation t.o do so. This recognition that

import restrictions are often precipitated by trade difficulties with specific

nations is also reflected in paragraph 11 which allows the Committee to make .i

finding to that effect and recommend "appropriate" action to the Council.

10.2B SAFEGUARD ACTION FOR DEVELOPMENT PURPOSES

10.2B.1 Text

POINT 2B -- SAFEGUARD ACTION FOR DEVELOPMENT PURPOSES

1. The CONTRACTING PARTIES recogi. ze that the implementarion by

less-developed contracting parties :f programmes and policies of economic

development aimed at raising the standard of living of the people may involve

in addition to the establishment of particular industries* the development if

new or the modification or extension of existing production structures with a

view to achieving fuller and more efficient use of resources in acco, dance

with the priorities of their economic development. Accordingly, they Tgree

that a less-developed contracting party may, to achieve these objectivts,

Ad riefecitd to in pat.agraplis 2, 3, 7, 13 aid 27 of Atticle XVIII H rd in
the Note to these paragraphs. (Footnote in text.)
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modify or withdraw concessions included in the appropriate schedules annexed

to the General Agreement as provided for in Section A of Article XVIII or,

whe'.e no measure consistent with the other provisions of the General Agreement

is practicable t_ achieve these objectives, have recourse to Section C of

Article XVIII, with the additional flexibility provided for below. In taking

suth action the less-developed contracting party concerned shall give due

regard to the objectives of the General Agreement and to the need to amoid

unnecessary damage to tile trade of other contracting parties.

2. The CONTRACTING PARTIES recognize further that there may be uiu,.jal

circumstances where delay in the application of measures which a

less-developed contracting party wishes to introduce under Section A or

Section C of Article XVIII may give rise to difficulties in the application of

its programmes and policies of economic development for the aforesaid

purposes. They agree, therefore, that in such circumstances, the

less-developed contracting party concerned may deviate from thd provisions of

Section A and paragraphs 14, 15, 17 and 18 of Section C to the extent

necessary for introducing the measures contemplated on a provisional basis

immediately after notification.

3. It is understood that all other requirements of the preambular part of

Article XVIII and of Sections A and C of that Article, as well as the Notes

and Supplemc.-tary Provisions set out in Annex I under these Sections will

continue to apply to the measures to which this Decision relates.

4. Before. .. , the CONTRAC"'ING PARTIES shall review this Decision in the

light of experience with its operation, with a view to determining whether it

should be extended, modified or discontinued.
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10.2B.21 Background

From the time of the original drafting sessions there has been strong

disagreement between developing and developed nations over the extent to which

the former should be allowed to deviate from GATT rules in their efforts to

implement development programs. 1/ Since adopted in its final form in 1955,

Article XVIII has served to acknowledge the right of developing nations to

institute restrictive trade measures to assist in the establishment of

particular industries; however, the developed nations have prevailed in their

insistence that most such actions must be accorded prior GATT approval and, in

any case, be the subject of ext-nsive consultations. Point 2B is an attempt

to relax the procedural prerequisites of Article XVIII so that developing

nations may invoke it with greater ease. These changes will be described

below, but in order to understand them a brief review of Article XVIIT must

first be made.

The first six paragraphs of Article XVIII comprise a type of

preamble, setting forth the underlying principles and defining wh;ch countries

are entitled to invoke the provisions of the succeeding four sections, A

through D. With regard to deviations from the GATT provisions pertaining to

tariff bindings and quantitative restrictions, the parties recognize that--

it may be necessary for those contracting parties, in order to
implement programmes and policies of economic development
designed to raise the general standard of living Lf their
people, to take protective or other measures affecting imports,
and that such measures are justified in so far as they facil-
itate the attainment of the objectives of this Agreement. 2/

37
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Sections A (paragraph 7) and Section B (paragraphs 8-12, discussed in this

report previoucly in section 10.2A) provide for these circumstances. The

parties further--

agree, however, that there may be circumstances where no measure
consistent with those provisions is practicable to permit a
contracting party in the process of economic development to
grant the governmental assistance required to promote the
establishment of particular industries with a view to raising
the general standard of living of its people. Special
procedures are laid down in Sections C and D of this Article to
deal with those cases. 1/

Sections A, B, and C may be involved by "a contracting party the economy of

which can only support low standards of living and is in the early stages of

development." 2/ Section D is open only to "a contracting party the economy

of which is in the process of development," but which does not fit within the

above criteria requisite for Sections A, B, and C. 3/

Qualifying nations are entitled to the following privileges granted

by this Article:

1/ GATT Article XVITI:3. Paragraph 13-21 and 22-23 comprise sections C and
D, respectively.

2/ GATT Article XVIII:4(a). The Interpretative Notes further define these
terms:

1. When they consider whether the economy of a contracting party
"can only support low standards of living", teie CONTRACTING PARTIES
shall take into consideration the normal position of that economy and
shall not base their determination on exceptional circumstances such
as those which may result from the temporary existence of
exceptionally favourable conditions for the staple export product or
products of any such contracting party.

2/ The phrase "in the early stages of development" is not meant te
apply only to contracting parties which have just started their
economic development, but also to contracting parties the economics
of which are undergoing a process of industrialization to correct an
excessive dependence on primary production.

GATT Annex I, Ad Article XVIII.
3/ GATT Article XVIII:4(a). This provision apparently was envisioned as

encompassing such nations as Australia and New Zealand. See Jackson, supra
page 1 n.l, at 654.
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Part A: The right to renegotiate tariff bindings so as to
raise tariffs on products it desires to produce (infant
industries);

Part B: The privilege to use quantitative restrictions in
balance-of-payments difficulties (with criteria and actions
permitted being slightly different from the general BOP clauses
of GATT Article XII);

Part C: A privilege to use any measure necessary to promote
a particular industry;

Part D: Under this part, certain countries with economies in
process of development, but not falling within the criteria of
low living standards, can apply for permission to deviate from
GATT rules so as to establish a particular industry. 1/

These privileges are in addition to other exceptions developing countries may

wish to invoke; fur example, Article XIX (escape clause action), Article XX

(general exceptions), or Articles XII and XIV (bal-nce of payments). 2/

Each of the sections of Article XVIII has prerequisites for

invocation besides the general qualifying criteria listed in the preambular

paragraphs. Section B is discussed elsewhere in this report 3/ and section D

is of no concern here, but the requirements of sections A and C may be

described as follows. 4/

To raise tariffs under section A,a developing nation must have as its

purpose the intention "to promote the estabtishment of a particular industry

with a view to raising the general standard of living of its people." 5/ If

1/ J. Jackson, international Econci: Relations 1013 (1977).
2/ See J. Jackson, supra page 1 n.l, at 649-50; GATT BISD 44th Supp. 38

(1956)
3/ See pages 25-28 supra.
4/ See generally Jackson, supra page 1 n.l, at 649-60.
5/ GATT Article XVIII:7(a). The Interpretative Notes further state:

The reference to the establishment of particular industries
shall apply not only to the estahlishment of a new industry, but
also to the e 'ablishment of a new branch of production in an

(Continued)
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qualified, the developing nation must then notify the CONTRACTING PARTIES and

negotiate with contracting parties directly affected by the tariff change and

any others "having a substantial interest." 1/ If no agreement can he

reached through negotiation the CONTRACTING PARTIES may authorize an

increase. A developing nation therefore cannot take action regarding its

bound tariffs unless agreement is reached with those affected or authorization

is obtained.

Section C requires the same purposes to be demonstrated, with the

additional findings that to accomplish such goals "governmental assistance is

required. . .(and) no measure consistent with the other provisions of (the

GATT) is practicable ro achieve" those goals. 2/ Procedurally, the

developing nation must notify the GATT of its intended action 3/ and delay

thirty days before institution, 4/ unless a request for cor;,ultation is

received, in which case a wait of ninety days is required during which

negotiations will be conducted at the request of the CONTRACTING PARTIES. 5/

Consultations are also mandatory where the proposed measure will affect a

product subject of a previous concession. 6/ The developing party must be

(Continued)
existing industry and to the substantial transformation of an
existing industry, and to the substantial expansion of an
existing industry supplying 3 relatively small portion of the
domestic demand. It shall also cover the reconstruction of an
industry destroyed or substantially damaged as a result of
hostilities or natural disasters.

GATT Annex 1, Ad Article XVIII.
1/ Id.
2/ GATT Article XIII:13.
3/ GATT Article X.YIII:14.
Z/ GATT Article XIII:15.
5/ GATT Article X1II:16, 17.
6/ GATT Article XIII:18.
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released from GATT obligations otherwise contravened by the measure under

certain circumstances; a/ further, if the consultations are not successfully

concluded within ninety days, the developing nation may proceed with the

measures without approval -- "substantially affected" parties, however, may

suspend "substantially equivalent" concessions upon sixty days notice. 2/

The developing nation thereafter must comply with the nondiscriminatory

requirements of Articles I, II, XIII, and XVIII:10. 3/ Again, the essence of

the procedures is to require prior GATT approval of a.y such trade rest, rtive

measures.

1/ GATT Article XVIII:18 provides
The CONTRACTING PARTIES shall concur in the measure if they agree
that there is no measure consistent with the other provisions of this
Agreem.ent which is practicable in order to achieve the objective set
forth in paragraph 13 of this Article, and if they are satisfied:
(a) that agreement has been reached with such other contracting

parties as a result of the consultations referred to above, or
(b) if no such agreement has been reached within sixty days after

the notification provided for in paragraph 14 has been received
by the CONTRACTING PARTIES, that the contracting party having
recourse to this Section has made all reasonable efforts to
reach an agreement and that the interests of other contracting
parties are adequately safeguarded.

2/ GATT Article XVIII:21.
t/ GATT Article XVIII:20. Article XVIII:10 provides:

In applying these restrictions, the contracting party may
determine their incidence on imports of different products or classes
of products in such a way as to give priority to the importation of
those products which are more essential in the light of its policy of
economic development; Provided that the restrictions are so applied
as to avoid unnecessary damage to the commercial or economic
interests of any other contracting party and not to prevent
unreasonably the importation of any description of goods in minimum
commercial quantities the exclusion of which would impair regular
channels of trade; and Provided further that the restrictions are not
so applied as to prevent the importation of commercial samples or to
prevent compliance with patent, trade mark, copyright or similar
procedCires.
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10.2B.22 Interpretation

Point 2B of the frameworks agreement is a grudging relaxation of some

of the above-described procedures affecting section A and C of Article XVIII.

The paragraphs essentially provide a means of avoiding the prior consultation

and approval rules.

Paragraph 1 adds little flexibility to existing provisions. The

parties purport to "recognize that (economic development programs of

less-developed nations) involve, in addition to the establishment of

particular industries the development of new or the modification or extension

of existing production structures with a view to achieving fuller and more

efficient use of resources in accordance with the priorities of the:r economic

development." 1/ But the footnote suggests the definition of "particular

industries" already encompasses "the development of new. . . structures,"

etc. 2/ Thus, nothing new appears to be "recognized" in this paragraph.

Furti.er, a proviso is imposed to the statement that the "additional

flexibility" allowed in paragraph 2 may be used: "due regard" must be given

the objectives of GATT and "the need to avoid unnecessary damage to the trade

of other contracting parties." This requirement would appear to be satisfied

if Article XVIII:20 is followed, as rtquired by paragraph 3. 3/

Paragraph 2 includes the only rtql change in existing procedures. It

provides that where "delay in the application of measures. . .may give rise to

difficulties in the application (of sanctioned development programs),"

ti2

1/ Emphasis added. "Less-developed nations" are those nations qualified to
invoke sections A-C of Article XVIII. See pages 37-38, supra.

2/ See page 39 n.5, supra.
3/ See page 41 n.3, supra.
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developing nations may institute the measure upon notification without delay

foi consultations and approval.

Nonobservance of the rules, however, must only be "to the extent

necessary for introducing the measurescontemplated on a provisional basis" --

whether consultations must thereafter proceed as otherwise expected is a

question presented, but not clearly answered, by this language. In essence,

the paragraph appears to allow invocation of Article XVIII without the ninety

day delay; if so, then perhaps the draftsmen believed that because Article

XVIII:21 remains in effect, its provision for Article XXII consultations would

satisfactorily substitute for a specific requirement for consultations.

Alternatively, a-.d perhaps most likely, the intent may have been to leave all

procedures for consultation and review by the CONTRACTING PARTIES in place,

save only that the measures could continue to operate pending resolution by

agreement or a finding that an automatic waive- is justified under paragraph

18. The section would then operate much like Articles XII and XVIIIB with

respect to balance-of-payment restrictions.

Paragraph 3 reaffirms all other applicable obligations of Article

XVIII. Thus, the nondiscriminatory provisions of paragraph 20, among others,

must be observed.

Paragraph 4 obligates the CONTRACTING PARTIES to review Point 2B by

an as yet undetermined date. The language infers that Point 2B is a

"Decision," a- opposed to an amendment of or waiver under ,ATT, but the

relationship of the agreement to the General Agreement had not been finally

settled as of May 1979.
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10.2A/2B.3 Implementation

Because Points 2A and 2B merely affect procedural rules of the GATT,

it does not appear that the Congress needs to take any implementing steps for

these agreements, other than possibly to extend the negotiating authority of

the President to a date encompassing the date of review specified in paragraph

4.of Point 2B.
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10.3 -- DRAFT UNDERSTANDING REGARDING NOTIFICATION, CONSULTATION, DISPUTE

SETTLEMENT AND SURVEILLANCE

10 3.1 Text

POINT 3 -- DRAFT UNDERSTANDING REGARDING NOTIFICATION, CONSULTATION, DISPUTE

SETTLEMENT AND SURVEILLANCE

The CONTRACTING PARTIES reaffirm their adherence to the basic CATT

mechanism for the management of disputes based on Articles XXII -nd

XXIII. 1/ With a view to improving and refining the GATT mechanism, the

CONTRACTING PARTIES agree as follows:

Notification

Contracting parties reaffirm their commitment to existing obligations

under the General Agreement regarding publication and notification. 2/

Contracting parties moreover undertake, to the maximum extent

possible, to notify the CONTRACTING PARTIES of their adoption of trade

measures affecting the operation of the General Agreement, it being understood

that such notification would of itself be without prejudice to views on the

consistency of measures with or their relevance to rights and obligations

under the General Agreer--nt. Contracting parties should endeavour to notify

such measures in advance of implementation. In other cases, where prior

notification has rot been possible, such measures should be nt tified promptly

ex post facto. Contracting parties which have reason to believe that such

1/ It is noted that Article XXV may, as recognized by the CONTRACTING
PARTIES, inter alia, when they adopted the report of the Working Pa;ity on
particular difficulties connected with trade in primary products (L/930), also
afford an appropriate avenue for consultation and dispute settlement in
certain circumstances. (Footnote in text.)

2/ See Secretariat note, "Notifications required from contracting parties"
(MTN/FR/W/17, dated 1 August 1978). (Footnote in text.)
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trade measures have been adopted by another contracting party may seek

information on such measures bilaterally, from the contracting party concerned.

Consultations

Contracting parties reaffirm their resolve to strengthen and improve

the effectiveness of consultative procedures employed by contracting parties.

IA that connexion, they undertake to respond to reque.sts for consultations

promptly and to attempt to conclude consultations expeditiously, with a view

to reaching mutually satisfactory conclusions. Any requests for consultations

should include the reasons therefor.

During consultations, contracting parties should give special

attention to the particular problems and interests of less-developed

contracting parties.

Contracting parties should attempt to obtain satisfactory adjustment

of the matter in accordance with the provisions of Article XXIII:l before

resorting to Article XXIII:2.

Resolution of disputes

The CONTRACTING PARTIES agree that the customary practice of the GATT

in the field of dispute settlement, described in the Annex, should be

continued in the future, with the improvements set out below. They recognize

that the efficient function;ng of the system depends on their will to abide by

the present understanding. The CONTRACTING PARTIES reaffirm that the

customary practice includes the procedures for the settlement of disputes

between developed and less-developed countries adopted by the CONTRACTING

PARTIES in 1966 (BISD, fourteenth supplement, page 18) and that these remain

available to less-developed contracting parties wishing to use them.
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If a dispute is not resolved through consultations the contracting

parties concerned may request an appropriate body or individual to use their

good offices with a view to the conciliation of the outstanding differences

between the parties. If the unresolved dispute is one in which a less

developed contracting party has brought a complaint against a developed

-contracting party, the less-developed contracting party may request the good

offices of the Director-General who, in carrying out his tasks, may consult

with the Chairman of the CONTRACTING PARTIES and the Chairman of the Council.

It is understood that requests for conciliation and the use of the

dispute settlement procedures of Article XXIII:2 should not be intended or

considered as contentious acts and that, if disputes arise, all contracting

parties will engage in these procedures in good faith in an effort to resolve

the disputes. It is also understood that complaints and counter-complaints in

regard to distinct matters should not be linked.

It is agreed that if a contracting party invoking Article XXIII:2

requests the establishment of a panel to assist the CONTRACTING PARTIES to

deal with the matter, the CONTRACTING PARTIES would decide on its

establishment in accordance with standing practice. It is also agreed that

the CONTRACTING PARTIES would similarly decide to establish a working party if

this were requested by a contracting party invoking the Article. It is

further agreed that such requests would be granted only after the contracting

party concerned had had an opportunity to study the complaint and respond to

it before the CONTRACTING PARTIES.

When a panel is set up, the Director-General, after securing the

agreement of the contracting parties concerned, should propose the composition
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of the panel, of three or five members depending on the case, to the

CONTRACTING PARTIES for approval. The members of a panel would preferably be

governmental. It is understood that citizens of countries whose

governments 1/ are parties to the dispute would not be members of the panel

cor.cerned with that dispute. The panel should be constituted as promptly as

possible and normally not later than thirty days from the decision by the

CONTRACTING PARTIES.

The parties to the dispute would respond within a short period of

time, i.e., seven working days, to nominations of panel members by the

Director-General and would not oppose nominations except for compelling

reasons.

In order to facilitate che constitution of panels, the Director-

General should maintain an informal indicative list of governmental and

non-governmental persons qualified in the fields of trade relations, economic

development, and other matters covered by the General Agreement, and who could

be availacle for serving on panels. For this purpose, each contracting party

would be invited to indicate at the beginning of every year to the

Director-General the name of one or two persons who would be availabl,. for

such work. 2/

Panel members would serve in their individual capacities and not as

government representatives, nor as representatives of any organization.

1/ In the case customs unions or common markets are parties to a dispute,
this provision applies to citizens of all member countries of the customs
unions or common markets. (Footnote in text.)

2/ The coverage of travel expenses should be considered within the limits
of budgetary possibilities. (Footnote in text.)
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Governments would therefore not give them instructions nor seek to influence

them as individuals with regard to matters before a panel. Panel members

should be selected with a view to ensuring the independence of the members, a

sufficiently diverse background and a wide spectrum of experience. 1/

Any contracting party having a substantial interest in the matter

Before a panel, and having notified this io the Council, should have an

opportunity to be heard by the panel. Each panel should have the right to

seek information and technical advice from any individual or body which it

deems appropriate. However, before a panel seeks such information or advice

from any individual or body within Lhe jurisdiction of a State it shall inform

the government of that State. Any contracting party should respond promptly

and fully to any request by a panel for such information as the panel

considers necessary and appropriate. Confidential information which is

provided should not be revealed without formal authorization from the

contracting party providing the information.

The function of panels is to assist the CONTRACTING PARTIES in dis-

charging their responsibilities under Article XXIII:2. Accordingly, a panel

should make an objective assessment of the matter before it, including an

objective assessment of the facts of the case and the applicability of and

conformity with the General Agreement and, if so requested by the CONTRACTING

PARTIES, make such other findings as will assist the CONTRACTING PARTIES in

making the recommendations or in giving the rulings provided for in Article

XXIII:2. In this connexion, panels should consult regularly with the parties

1/ NOTE: A statement would be included in the Annex describing the current
practice with respect to inclusion on panels of persons from developing
counties. (Footnote in text.)
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to thie dispute and give them adequate opportunity to develop a mutually

satisfactory solution.

Where the parties have failed to develop a mutually satisfactory

s.lutior,, the panel should submit its findings in a written form. The report

of a panel should normally set out the rationale be:hind any findings and

recommendations that it makes. Where a bilateral settlement of the matter has

been found, the report of the panel may be confined to a brief description of

the case and to reporting that a solution has been reached.

To encourage development of mutually satisfactory solutions between

the parties and with a view to obtaining their comments, esch panel should

first submit the descriptive part of its report to the parties concerned, and

should subsequently submit to the parties to the dispute its conclusions, or

an outline thereof, a reasonable period of time before they are circulated to

the CONTRACTING PARTIES.

If a mutually satisfactory solution is developed by the parties to a

dispute before a panel, any contracting party with an interest in the matter

hIas a right to enquire about and be given appropriate information about that

solution insofar as it relates to trade matters.

The time required by panels will vary with the particular case. 1/

However, panels should aim to deliver their findings without undue delay,

taking into account the obligation of the CONTRACTING PARTIES to ensure prompt

settlement. In cases of urgency the panel would be called upon to deliver its

findings within a period normally of three months from the time the panel was

established.

1/ NOTE: An explanation is included in the Annex that "in most cases the
proceedings of the panels have been completed within a reasonable period of
time, extending from three to nine months." (Footnote in text.)
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Reports of panels and working parties should be given prompt

consideration by the CONTRACTING PARTIES. The CONTRACTING PARTIES should take

appropriate action on reports of panels and working parties within a

reasonable period of time. If the case is one brought by a less-developed

contracting party, such action should be taken in a specially convened

meeting, if necessary. In such cases, in considering what appropriate action

might be taken the CONTRACTING PARTIES shall take into account not only the

trade coverage of measures complained of, but also their impact on the economy

of less-developed contracting partie- concerned.

The CONTRACTING PARTIES shall keep under surveillance any matter on

which they have made recommendations or given rulings. If the CONTRACTING

PARTIES' recommendations are not implemented within a reasonable period of

time, the contracting party bringing the case may ask the CONTRACTING PARTIES

to make suitable efforts with a view to finding an appropriate solution. If

the matter is one which has been raised by a less-developed contracting party,

the CONTRACTING PARTIES shall consider what joint action they might take which

would be appropriate to the circumstances.

Surveillance

The CONTRACTING PARTIES agree to conduct a regular and systematic

review of developments in the trading system. Particular attention would be

c developments which affect rights and obligations under the. GATT, to

-;.ters affecting the interests of less-developed contracting parties, to

ade measures notified in accordance with this understanding and to measures

which have been subject to consultation, conciliation or dispute settlement

procedures laid down in this understanding.
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Technical assistance

The technical assistance services of the GATT secretariat shall, at

the request of a less-developed contracting party, assist it in connexion with

matters dealt with in this undlerstanding.

ANNEX

Agreed Description of the Customa:y Practice of the GATT in the
Field of Dispute Settlement (Article XXIII:2)

Paragraph 1

Any dispute which has not been settled bilaterally under the relevant

provisions of the General Agreement may be referred to the CONTRACTING

PARTIES 1/ which are obliged, pursuant to Article XXIII:2, to investigate

matters su,)mitted to them and make appropriate recommendations or give a

ruling on the matter as appropriate. Article XXIII:2 does not indicate

whether disputes should be handled by a working party or by a panel. 2/

Paragraph_2

The CONTRACTING PARTIES adopted in 1966 a decision establishing the

procedure to be followed for Article XXIII consultations between developed and

less-developed contracting parties (BISD, 14 Supplement, page 18). This

procedure provides, inter alia, for the Director-General to employ his good

offices with a view to facilitating a solution, for setting up a panel with

the task of examining the problem in order to recommend appropriate solutions,

and for time-limits for the execution of the different parts of this procedure.

1/ The Council is empowered to act for the CONTRACTING PARTIES, in
accordance with normal GATT practice. (Footnote in text.)

2/ At the review session (1955) the proposal to institutionalize the
procedures of panels was not adopted by 'ONTRACTING PARTIES mainly because
they preferred to preserve the existing situation and not to establish
judicial procedures which might put excessive strain on the GATT. (Footnote
in text.)

5?



201

Paragraph 3

The function of a panel has normally been to review the facts of a

case and the applicability of GATT provisions and to arrive at an objective

assessment of these matters. In this connexion, panels have consulted

regularly with the parties to the dispute and have given them adequate

opportunity to develop a mutually satisfactory solution. Panels have taken

appropriate account of the particular interests of developing countries. In

cases of failure of the parties to reach a mutually satisfactory settlement,

panels have normally given assistance to the CONTRACTING PARTIES in making

recommendations or in giving rulings as envisaged in Article XXIII:2.

Paragraph 4

Before bringing a case, contracting parties have exercised their

judgment as to whether action under Article XXIII:2 would be fruitful. Those

cases which have come before the CONTRACTING PARTIES under this provision

have, with few exceptions, been brought to a satisfactory conclusion. The aim

of the CONTRACTING PARTIES has always been to secure a positive solution to a

dispute. A solution mutually acceptable to the parties to a dispute is

clearly to be preferred. In the absence of a mutually agreed solution, the

first objective of the CONTRACTING PARTIES is usually to secure tile withdrawal

of the measures concerned if these are found to be inconsistent with the

General Agreement. The provision of compensation should be resorted to only

if the immediate withdrawal of the measure is impracticable and as a temporary

measure pending the withdrawal of the measures which are inconsistent with the

General Agreement. The last resort which Article XXIII provides to the

country invoking this procedure is the possibility of suspending the applica-

tion of concessions or other obligations on a discriminatory basis vis-a-vis
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the other contracting party, subject to authorization by the CONTRACTING

PARTIES of such measures. Such action has only rarely been contemplated and

cases taken under Article XXIII:2 have led to such action in only one case.

Paragraph 5

In practice, contracting parties have had recourse to Article XXIII

pnly when in their view a benefit accruing to them under the General Agreement

was being nullified or impaired. In cases where there is an infringement of

the obligations assumed under the General Agreement, the action is considered

prima facie to constitute a case of nullification or impairment. A prima

facie case of nullification or impairment would ipso facto require

consideration of whether the circumstances are serious enough to justify the

authorization of suspension of concessions or obligations, if the contracting

party bringing the complaint so requests. This means that there is normally a

presumption that a breach of the rules has an adverse impact on other

contracting parties, and in such cases, it is up to the other contracting

parties to rebut the charge. Paragraph l(b) permits recourse to Article XXIII

if nullification or impairment results from measuies taken by other

contracting parties whether or not these conflict with the provisions of the

General Agreement, and paragraph l(c) if any other situation exists. If a

contracting party bringing an Article XXIII case claims that measures which do

not conflict with the provisions of the General Agreement have nullified or

impaired benefits accruing to it under the General Agreement, it would be

called upon to provide a detailed justification.
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Paragraph 6

Concerning the customary elements of working parties and panels

procedures, the following elements have to be noted:

(i) working parties are instituted by the Council upon the request

of one or several contracting parties. The terms of reference

of working parties are generally "to examine the matter in the

light of the relevant provisions of the General Agreement and to

report to the council". Working parties set "lp their own

working procedures. The practice for working parties has been

to hold one or two meetings to examine the matter and a final

meeting to discuss conclusions. Working parties are open ta

participation of any contracting party which has an interest in

the matter. Generally working parties consist of a number of

delegations varying from about five to twenty according to the

importance of the question and the interests involved. The

countries who are parties to the dispute are always members of

the Working Party and have the same status as other

delegations. The report of the Working Party represents the

views of all its members and therefore records different views

if necessary. Since the tendency is to strive for consensus,

there is generally some measure of nebotiation and compromise in

the formulation of for Working Party's report. The Council

adopts the report. The reports of working parties are advisory

opinions on the basis of which the CONTRACTING PARTIES may take

a final decision.
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(ii) In the case of disputes, the CONTRACTING PARTIES have

established panels (which have been called by different names)

or working parties in order to assist them in examining

questions raised under Article XXIII:2. Since 1952, panels have

become the usual procedure. However, the Council has taken such

decisions only after the party concerned has had an occasion to

study the complaint and prepare its response before the

Council. The terms of reference are discussed and approved by

the Council. Normally, these terms of reference are "to examine

the matter and to make such findings as will assist the

CONTRACTING PARTIES in making the recommendations or rulings

provided for in paragraph 2 of Article XXIII". When a

contracting party having recourse to Article XXIII:2 raised

questions relating to the suspension of concessions or other

obligations, the terms of reference were to examine the matter

in accordance with the provisions of Article XXIII:2. Members

of the panel are usually selected from permanent delegations or,

less frequently, from the national administrations in the

capitals amongst delegates who participate in GATT activities on

a regular basis. The practice has been to appoint a member or

members from developing countries when a dispute is between a

developing and a developed country.

(iii) Members of panels are expected to act impartially without

instructions from thei' governments. In a few cases, in view of

the nature and :omplexity of the matter, the parties concerned

have agreed to designate non-government experts. Nominations
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are proposed to the parties concerned by the GATT secretariat.

The composition of panels (three or five members depending on

the case) has been agreed upon by the parties concerned and

approved by the GATT Council. It is recognized that a broad

spectrum of opinion has been beneficial in difficult cases, but

that the number of panel members has sometimes delayed the

composition of panels, and therefore the process of dispute

settlement.

(iv) Panels set up their own working procedures. The practice foy

the panels has been to hold two or three formal meetings with

the parties concerned. The panel invited the parties to present

their views either in writing and/or orally in the presence of

each other. The panel can question both parties on any matter

which it considers relevant to the dispute. Panels have also

heard the views of any contracting party having a substantial

interest in the matter, which is not directly party to the

dispute, but which has expressed in the Council a desire to

present its views. Written memoranda submitted to the panel

have been considered confidential, but are made available to the

parties to the dispute. Panels often consult with and seek

information from any relevant source they deem appropriate and

they sometimes consult experts to obtain their technical opinion

on certain aspects of the matter. Panels may seek advice or

assistance from the secretariat in its capacity as guardian of

the General Agreement, especially on historical or procedural

aspects. The secretariat provides the secretary and technical

services for panels.

57



206

(v) Where the parties have failed to develop a mutually satisfactory

solution, the panel has submitted its findings in a written

form. Panel reports have normally set out findings of fact, the

applicability of relevant prov iions, and the basic rationale

behind any findings and recommendations that it has made. Where

a bilateral settlement of the matter has been found, the reporL

of the panel has been confined to a brief description of the

case and to reporting that a solution has been reached.

(vi) The reports of panels have been drafted in the absence of the

parties in the light of the information and the statement made.

(vii) To encourage development of mutually satisfactory solutions

between the parties and with a view to obtaining their comments,

each panel has normally first submitted the descriptive part of

its report to the parties concerned, and also their conclusions,

or an outline thereof, a reasonable period of time before they

have been circulated to the CONTRACTING PARTIES.

(viii) In accordance with their terms of reference established by the

CONTRACTING PARTIES panels have expressed their views on whether

an infringement of certain rules of the General Agreement arises

out of the measure examined. Panels have also, if so requested

by the CONTRACTING PARTIES, formulated draft recommendations

addressed to the parties. In yet other cases panels were

invited to give a technical opinion on some precise aspect of

the matter (e.g. on the modalities of a withdrawal or suspension
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in regard to the volume of trade involved). The opinions

expressed by the panel members on the matter are anonymous and

the panel deliberations are secret.

(ix) Although the CONTRACTING PARTIES have never established precise

deadlines for the different phases of the procedure, probably

because the matters submitted to panels differ as to their

complexity and their urgency, in most cases the proceedings of

the panels have been completed within a rT mnable period of

time, extending from three to nine months.

The 1966 decision by the CONTRACTING PARTIES ;. erred to in paragraph

2 above lays down in its paragraph 7 that the Panel shall report within a

period of sixty days from the date the matter was referred to it.

10.3.2 Background and Interpretation

Although the substantive provisions of the GATT are expressed in

legalistic, prohibitory language, the remedies for their breach reflect a far

different view of the nature of the agreement. 1/ A primary goal expressed

throughout GATT is the settlement of disputes between the involved parties

alone without resort to formal adjudicatory procedures. Thus, besides

seventeen other obligations to consult in specific circumstances, articles

XXII and XXIII provide for consultations affecting the operation of the

Agreement as a whole. 2/ Article XXII requires that "sympathetic

1/ See generally, K. Dam, supra page 1 n.1, at 351-75; R. Hudec, supra page
1 n.1.

2/ Jsckson, supra page 1 n.l, at 165-66.
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consideration" and an opportunity co consult be afforded by any party to

another "with respect to any matter affecting the operation of this

Agreement." Article XXIII is more specific; it provides first for

consultations where a party believes a benefit to which it is entitled is

nullified or imJaired, or an objective of the Agreement is being impeded, as a

result of conduct by another party or "the existence eC any other situation."

Failing settlement in these consultations, the complaining party may appeal to

the Contracting Parties for an investigation leading to appropriate

recommendations and rulings, possibly including suspension of obligations. 1/

Consultations under Article XXII fulfill the Article XXIII consultation

prerequisite to retaliation.

1/ Id. See also Jackson,"The Jurisprudence of International Trade: The
DISC Case in GATT,"72 Am.J.Int'l L. 747, 753-57 (1978) (hereinafter cited as

"The Disc Case in GATT)";Hudec,'Retaliation Against "Unreasotuible" Foreign
Trade Practices: The New Section 301 and GATT Nulification and Impairment,"59
Ninn. L. Rev. 461, 461-81 (1975). The text of Article XXIII provides in full:

1. If any contracting party should consider that any benefit
accruing to it directly or indirectly under this Agreement is being
nullified or impaired or that the attainment of any objective of the
Agreement is being impeded as the result of

(a) the failure of another contracting party to carry out
its obligations under this Agreement, or

(b) the application by another contracting party of any
measure, whether or not it conflicts with the
provisions of this Agreement, or

(c) the existence of any other situation,
the contracting party may, with a view to the satisfactory adjustment
of the matter, make written representations or proposals to the other
contracting party or parties which it considers to be concerned. Any
contracting party thus approached shill give sympathetic
consideration to the representations or proposals made to it.

2. If no satisfactory adjustment is effected between the
contracting parties concerned with a reasonable time, or if the
difficulty is of the type described in paragraph l(c) of the Article,
the matter may be referred to the CONTRACTING PARTIES. The
CONTRACTING PARTIES shall promptly investigate any matter so referred
to them and shall make appropriate recommendations to the contracting

(Continued)
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At the core of the Article XXIII dispute settlement process is the

concept of "nullification and impairment," under which violation of the

Agreement alone is neither a sufficient nor a necessary condition to authorize

retaliation. The draftsmen imported the concept into the GATT from several

contemporary trade agreements in which similar language had evolved as an

attempt to account for conduct by nations which did not contravene the letter

of their trade obligations yet effectively nullified the benefits expected by

their trade partners. 1/ The GATT is supposed to represent a scheme of

reciprocal obligations that parties reasonably believed would remain in

equilibrium so that each would obtain certain expected benefits. The balance

could be upset by conduct not in breach of GATT obligations, or simply by

circumstances not within the control of any party; either event was believed

sufficient reason to allow a party to seek to restore its benefits and

(Continued)
parties which they consider to be crncerned, or give a ruling on the
matter, as appropriate. The CONTRACTING PARTIES may consult with
contracting parties, with the Economic and Social Council of the
United Nations and with any appropriate inter-governmental
organization in cases where they consider such consultation
necessary. If the CONTRACTING PARTIES consider that the
circumstances are serious enough to justify such action, they may
authorize a contracting party or parties to suspend the application
to any other contracting party or parties of such concessions or
other obligations under this Agreement as they determine to be
appropriate in the circumstances. If the application to any
contracting party of any concession oi other obligation is in fact
suspended, that contracting party shall then be free, not later than
sixty days after such action is taken, to give written notice to the
Executive Secretary to the CONTRACTING PARTIES of its intention to
withdraw from this Agreement and such withdrawal shall taKe effect
upon the sixtieth day following the day on which such notice is
received by him.

1/ Jackson, supra page 1 n.l, at 165-66.
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obligations to a perceived correct balance. Further, the draftsmen felt that

there existed an underlying consensus on the nature of the GATT, which was

sufficient to prevent abuse by the contracting parties of their power to allow

retaliation, even against a party which did not breech any specific

obligations but nevertheless engaged in conduct which injured another

perty. 1/

"Nullification and impairment" is nowhere defined; thus, its meaning

(and therefore the relative rights of GATT disputants) has been left to

development in a common law process of case precedents. In Chile v.

Australia, 2/ the Contracting Parties developed the policy that nullification

could result from the breach of a party's "reasonable expectations" of the

benefits it was to derive from the Agreement. Further cases led to acceptance

of a doctrine called "prime facie nullification and impairment," whereby

certain practices were presumed to cause nullification and impairment unless

the defendant nation (referr'd to as the "consulting contracting party")

proved otherwise. Among these practices are quantitative restrictions,

domestic production sub6t -es, and violation of specific GATT obligations.

The lack of a definition for the operative language of Article XXIII, however,

has continued to be a major source of problems for its effective application.

Because GATT was expected to be replaced quickly by the ITO charter,'

the draftsmen decided to avoid including procedures for the conduct of Article

XXIIl proceedings. Thus, like its substantive meaning, Article XXIII's

1/ See generally Hudec, supra page I n.l
2/ GATT, 2d Supp. BISD 188 (1952).
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procedures have also been devised by practice. 1/ Currently, once

consultations have failed and a complaint has been tabled with the CATT

Council, a panel will be appointed to investigate the matter according to the

"terms of reference" in the resolution instituting the proceeding. The panel

is normally composed of three to five government officials from "neutral"

nonparties to the dispute. 2/ The panels are left to devise their own

procedures, but normally these include giving notice and an opportunity for

argument, followed by the drafting of a report stating whether GATT

obligations have been breached, nullification and impairment has occurred, and

what recomnnendations the panel has. Throughout the proceeding conciliationl

efforts are maintained in an effort to achieve a settlement before the

Contracting Parties must consider whether to authorize sanctions.

There have been less than one hundred complaints tabled in the three

decades of GATT; most were in the first fifteen years and in only one case has

retaliation been authorized. 3/ The breakdown in the dispute settlement

procedures has been attributed to many factors, including: 4/

(1) the lack of definition for nullification and impairment;

(2) inadequate personnel, resources, and factfinding procedures;

(3) the uncertain role of the panels, exacerbated by faulty
procedures and foot-dragging tactics;

1/ See Dam, supra page 1 n.1, at 364-660.
2/ In the recent DISC cases nongovernment official tax experts were

included on the panels.
3/ Netherlands v. United States, GATT, Ist Supp.,BISD 32 (1953).
4/ See .Jackson, upra page 1 n.l at ch. 8;"The DISC Case in GATT,"supra

page 60 n.l at 753-T6-780-81; Hudec, supra page 1 n.l at 269-7; Dam, supra
page 1 n.l, at 356-75; and Jackson, "The Crumbling Institutions of the World
Trade System," 12 J. World Trade L. 93 (1978). See also Jackson,
"Governmental Disputes in International Trade Relations: A Proposal in the
Context of GATT," 13 J. World Trade L. 1 (1979).
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(4) the lack of means to reconsider an erroneous decision;

(5) countermeasures are ineffective, or worse, counterproductive in
that a chain of retaliatory conduct may be initiated or the
complainant may harm itself more by removal of concessions from
the nation to which they are directed;

(6) lack of definition of the types of issues for which dispute
settlement procedures are appropriate; and

(7) a fundamental change in the consensus of beliefs surrounding the
structure and purpose of the Agreement.

The current round of negotiations has not attempted to address these

criticisms by introducing structural changes into the GATT. Rather, disputes

settlement problems are approached in two ways -- by solidifying procedures

through the frameworks agreement, and by constructing dispute settlement

procedures in the individual codes tailored specifically to the problems

likely to arise there. (The latter procedures are discussed in the separate

reports on the codes.)

The language of Point 3 appears self-explanatory. The results of the

negotiations appear negligible insofar as basic structural changes may be

deemed desirable. Perhaps the ultimate outcome will be twofold: first,

disputes settlement procedures may become more consistent and deliberate in

their execution, and second, the negotiation of the procedures in the

frameworks group and the individual codes may have engendered a renewed sense

of comefitment to good faith observance of existing procedures.

10.3.3 Implementation

The agreement requires no specific steps in order to be implemented

domestically. Desirable legislative action, however, would include

consideration of procedures to facilitate participation by domestic private

parties in disputes involving foreign actions for which they are aggrieved.
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Section 301 of the Trade Act of 1974 1/ is the obvious mode for such

proceedings and is considered in Volume I: Introduction and Overview of Legal

Issues, of this study.

10.5 UNDERSTANDING REGARDING EXPORT RESTRICTIONS AND CHARGES

10.5.1 Text

POINT 5 -- UNDERSTANDING REGARDING EXPORT RESTRICTIONS AND CHARGES

The participants in the Multilateral Trade Negotiations have examined

the various existing provisions of the General Agreement relating to export

restrictions and charges. The Annex contains a statement of these provisions.

In the light of the examinatic.; referred to, participants agree upon

the need to reassess in the near future the GATT provisions relating to export

restrictions and charges, in the context of the international trade system as

a whole, taking into account the development, financial and trade needs of the

developing countries. They request the CONTRACTING PARTIES to address

themselves to this task as one of the priority issues to be taken up after the

Multilateral Trade Negotiations are concluded.

ANNEX

STATEMENT OF EXISTING GATT PROVISIONS RELATING
TO EXPORT RESTRICTIONS AND CHARGES

Introductory observations

1. This statement covers only those GATT provisions that are of particular

relevance to export restrictions and charges. The omission of any

provision 2/ from this statement does not mean that it is not applicable to

such restrictions and charges.

1/ 19 U.S.C. 2411 (1976). -
2/ Such as Articles XIX and XXIII which provide, under certain conditions,

for the suspension or withdrawal of concessions and other obligations under
the General Agreement. (Footnote in text.)
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2. The subsequent paragraphs are organized as follows:

Paragraphs

1. Export restrictions 3-4

II. Export charges 5

III. General exceptions 6-8

IV. Other provisions relating to export
restrictions and charges 9

V. Publication and notification 0-11

I. Export restrictions

3. Article XI is entitled "General Elimination of Quantitative Restrictions".

Paragraph I of Article XI reads with the wording relating to imports omitted:

"No prohibitions or restri tions other than duties, taxes or
other charges, whether made effective through quotas, . . .export
licenses or other measures, shall be instituted or maintained by any
contracting party. . .on the exportation or sale for export of any
product destined for the territory of any othercontracting party." 1/

According to paragraphs 2(a) and (b) cf Article XI the above provision does

not extend to:

(a) "Export prohibitions or restrictions temporarily applied to
prevent or relieve critical shortages of foodstuffs or other products
essential to the exporting contracting party", and

(b) " . .export prohibitions or restriction necessary to the
application of standards or regulations for the classification,
grading or marketing of commodities in international trade".

1/ A note to krticles XI, XII, XIII, XIV, and XVIII provides:
"Throughout Articles XI, XII, XIII, XIV and XVIII, the terms 'import
restrictions' or 'export restrictions' includes restrictions made
effective through State-trading operations". (Footnote in text.)
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For other exceptions to paragraph I of Article XI see below paragraphs 6-8.

4. Article XIII is entitled "Non-discriminatory Admi.,istration of

Quantitative Restrictions." Paragraph I of this Article reads with the

wording relating to imports omitted: 'No prohibition or restriction shall be

applied by any contracting party on. . .the exportation of any product

destined for the territory of any other contracting party, unless. . .the

exportation of the like product to all third countries is similarly prohibited

or restricted." 1/ Paragraphs 2 to 4 of Article XIII regulate the

nondiscriminatory administration of quantitative import restrictions.

Paragraph 5 of Article XIII provides inter alia: "In so far as applicable,

the principles of this Article shall also extend to export restrictions."

Article XIV is entitled: "Exceptions to the Rule of Non-discrimination".

Paragraph 4 of this Article reads:

1/ Article XVII is entitled "State Trading Enterprises". Paragraphs la)
and (b) of this Article read with the wording relating to imports omitted:

"(a) Each contracting party undertakes that if it establishes or
maintains a State enterprise, wherever located, or grants to any
enterprise, formally or in effect, exclusive or special privileges,
such enterprise shall, in its. * .sales involving. . .exports, act in
a manner consistent with the general principles of non-discriminatory
treatment prescribed in this AgreemenL for governmental measures
affecting. . .exports by private traders.
(b) The provisions of sub-paragraph (a) of this paragraph shall be
understood to require that such enterprises shall, having due regard
to the othe: provisions of this Agreement, make any such. . .sales
solely in accordance with commercial considerations, including price,
quality, availability, muL-iLability, transportation and other
conditions of. . .sale, and shall afford the enterprises of the other
contracting parties adequate opportunity, in accdrdance with
customary business practice, to compete for participation in
such. . .sales." (Footnote in text.)
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"A contracting party applying import restrictions under Article
XII or under Section B of Article XVIII shall not be precluded by
Articles XI to XV or Section B of Article XVIII of this Agreement
from applying measures to direct its exports in such a manner as to
increase its earnings of currencies which it can use without
deviation from the provisions of Article XIII."

11. Export charges

5. The following provisions have a bearing on export duties, taxes and other

charges:

(a) Paragraph I of Article XI, which reads with the wording relating

to imports omitted:

"No prohibitions or restrictions other than duties, taxes or
other charges, whether made effective through quotas,. . .export
licenses or other measures, shall be instituted or maintained by any
c,ntracting party. . .on the exportation or sale for export of any
product destined for the territory of any other contracting party."

(b) Paragraph 1 of Article I, which reads with ':he wording relating

to imports omitted:

"With respect to customs duties and charges of any kind imposed
oni or in connection with. . .exportation or imposed on the inter-
national transfer of payments for. . .exports, and with respect to
the method of levying such duties and chargc., an." with respect to
all rules and formalities in connection with. . .exportation, and
with respect to all matters referred to in paragraphs 2 and 4 of
Article III, any advantage, favour, privilege or immunity granted by
any contracting party to any product. . .destined for any other
country shall be accorded immediately and unconditionally to the like
product. . .destined for the territories of any other contracting
parties." 1/
(c) raragraph I of Article XXVIII bis, which reads with the wording

relating to imports omitted;

"The contracting parties recognize that customs duties often
constitute serious obstacles to trade; thus negotiations on a
reciprocal and mutually advantageous basis, directed to the
substantial reduction of the general level of tariffs and other
charges on. . .exports. . ., and conducted with due regard to the
objectives of this Agreement and the varying needs of individual
contracting parties, are of great importance to the expansion of
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international trade. The CONTRACTING PARTIES may therefore sponsor
such negotiations from time to time." 1/

(d) P;aragraphl 8 of Article XXXVI, which reads:

"The developed contracting parties do not expect reciprocity for
commitments made by them in trade negotiations to reduce or remove
tariffs and other barriers to the trade of less-developed contracting
parties."

1/ Paragraphs l(a) and (b) of Article XVII read with the wording relating
to imports omitted:

"(a) Each contracting party undertakes that if it establishes or
maintains a State enterprise, wherever located, or grants to any
enterprise, formally o; in effect, exclusive or special privileges,
such enterprise shall, in its. . .sales involving. . .exports, act in
a manner consistent with the general principles of non-discriminatory
treatment prescribed in this Agreement for governmental measures
affecting. . .exports by private traders.
(b) The provisions of sub-paragraph (a) of this paragraph shall he
understood to require that such enterprises shall, having due regard
to the other provisions of this Agreement, make any such. . .sales
solely in accordance with commercial considerations, including price,
quality, availability, marketability, transportation and other
conditions of. . .sale, and shall afford the enterprises of the other
contracting parties adequate opportunity, in accordance with
customary business practice, to compete for participation in
such. . .sales."

A note to paragraph I of Article XVII provides inter alia:
"The charging by a state enterprise of different prices for its

sales of a product in different markets is not precluded by the
provisions of this Article, provided that such different prices are
charged for commercial reasons, to meet conditions of supply and
demand in export markets." (Pootnote in text.)

1/ Article XVII is entitled "State Trading Enterprises." Paragraph 3 of
this Article reads:

"The contracting parties recognize that enterprises of the kind
described in paragraph l(a) of this article might be operated so as
to create serious obstacles to trade; thus negotiations on a
reciprocal and mutually advantageous basis designed to limit or
reduce such obstacles are of importance to the expansion of
international trade."

A note to this provision reads with the wording relating to imports omitted:
"Negotiations which contracting parties agree to conduct under

this paragraph may be directed towards the reduction of duties and
other charges on. . .exports or towards the conclusion of any other
mutually satisfactory arrangement consistent with the provisions of
this Agreement." (Footnote in text.)
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A note to this provision states inter alia:

"It is understood that the phase 'do not expect reciprocity'
means, in accordance with the objectives set forth in this Article,
that the less-developed contracting parties should not be expected,
in the course of trade negotiations, to make contributions which are
inconsistent with their individual development, financial and trade
needs, taking into consideration past trade developments."

(e) Paragraph l(a) of Article II, which reads:

"Each contracting party shall accord to the commerce of the
other contracting parties treatment no less favourable than that
provided for in the appropriate Part of the appropriate Schedule
annexed to this Agreement."

The schedules annexed to the General Agreement contain only two

export duty bindings. 1/

(F) Paragraph 1 of Article VII, which reads with the wording

relating to imports omitted:

"The contracting parties recognize the validity of the general
principles of valuation set forth in the following paragraphs of this
Article, and they undertake to give effect to such principles, in
respect of all products subject to duties or other charges or
restrictions on. . .exportation based upon or regulated in any manner
by value. Moreover, they shall, upon a request by another contract-
ing party review the operation of any of their laws or regulations
relating to value for customs purposes in the light of these princi-
ples. The CONTRACTING PARTIES may request from contracting parties
reports on steps taken by them in pursuance of the provisions of this
Art icle."

(g) Paragraph 1 of Article VII, which reads with the wording

relating to imports omitted:
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text.)
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"(a) All fees and charges of whatever character (other than. . .
export duties and other than taxes within the purview of Article III)
.mposed by contracting parties on or in connexion with. .
exportation shall be limited in amount to the approximate cost of
se-vices rendered and shall not represent an indirect protection to
domestic products or a taxation of. · .exports for fiscal purroses.

"(b) The contracting parties recognize the need for reducing the
number and diversity of fees and charges referred to in sub-paragraph
(a).

"(c) The contracting parties also recognize the need for minimizing
the incidence and complexity of. . .export formalities and for
decreasing and simplifying. . .export documentation requirements."

For exceptions to the above provisions see paragraphs 6 to 8 below.

III. General Exceptions.

6. According to paragraph 9(b) of Article XV nothing in the General Agreement

shall preclude:

"the use by a contracting party of restrictions or controls on. ..
exports. the sole effect of which, additional to the effects
permitted under Articles XI, XII, XIII and XIV, is to make effective
such exchange controls or exchange restrictions."

7. Article XX entitled "General Exceptions" reads as follows:

"Subject to the requirement that such measures are not applied
in a manner which would constitute a means of arbitrary or
unjustifiable discrimination between countries where the same
conditions prevail, or a disguised restriction on international
trade, nothing in this Agreement shall be construed to prevent the
adoption or enforcement by any contracting party of measures:

(a) necessary to protect public morals;

(b) necessary to protect human, animal or plant life or health;

(c) relating to the importation or exportation of gold or silver;

(d) necessary to secure compliance with laws or regulations which
are not inconsistent with the provisions of this Agreement, including
those relating to customs enforcement, the enforcement of monopolies
operated under paragraph 4 of Arti-le II and Article XVITI, the
protection of patents, trade marks and copyrights, and the prevention
of deceptive practices;
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(e) relating to the products of prison labour;

(f) imposed for the protection of national treasures of artistic,
historic or archaeological value;

(g) relating to the conservation of exhaustible natural resources if
such measures are made effective in conjunction with restrictions on
domestic production or consumption;

(11) undertaken in pursuance of obligations under any
intergovernmental commodity agreement which conforms to criteria
submitted to the CONTRACTING PARTIES and not disapproved by them or
which is itself so submitted and not so disapproved;

(i) involving restrictions on exports of domestic materials
necessary to ensure essential quantities of such materials to a
domestic processing industry during periods when the domestic price
of such materials is held belown the world price as part of a
governmental stabilization plan; Provided that such restrictions
shall not operate to increase the exports of cr .':, protection
afforded to such domestic industry, and shall not depart from the
provisions of this Agreement relating to non-discrimination;

(j) essential to the acquisition or distribution of products in
general or local short supply; Provided that any such measures shall
be consistent with the principle that all contracting parties are
entitled to an equitable share of the international supply of such
products, and that any such measures, which are inconsistent with the
other provisions of this Agreement shall be disccr:Linued as soon as
the conditions giving rise to them have ceasea to exir, The
CONTRACTING PARTIES shall review the need for thi,; s:Jb-paragraph nct
later than 30 June 1960."

8. According to Article XXI entitled "Security Exceptions" nothing in the

General Agreement shall be construed:

(a) to require any contracting party to furnish any information the
disclosure of which it considers contrary to its essential security
interests; or

(b) to prevent any contracting party from taking any action which it
considers necessary for the protection of its essential security
interests

(i) relating to fissionable materials or the materials from
which they are derived;
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(ii) relating to thile traffic in arms, ammunition and implements
of war and to) such traffic in other goods and materials as

i* carried on directly or indirectly for the purpose of

supplying a military establishment;

(iii) taken in time of war or other emergency in internatioral
relations; or

c) to prevent any contracting party from taking any action in

purst-ance of its obligations under the United Nations Charter for the
maintet,ance of international peace and security."

IV. Other provisiions relating to export restrictions and charges

9. In the context (If the objectives of paragraph 1 of Article XXXVI,

including sub-paragr.lph (f) of tile Article, the following provisions have a

bearing on export reiti ictions and chal-iPas:

(a) Paragraph 4 of Article XXXVI:

"'iven the continued dependence of marny less-developed

contracting parties on the exportation of a limited range of primary

products, there is need to provide in the largest possible measure

more favourable and acceptable conditions of access to world markets
for these products, and wherever appropriate to devise measures

designed to stabilize and improve con!itions of w~or!d markets in

these products, including in particu' measures designed to attain

stable, equitable and remunerative prices, thus permitting an

expansion of world trade and demand and a dynamic and steady growth

of the real export earnings of these countries so as to provide them
with expanding resources for their economic development."

(b) Paragrap' 5 of Article XXXVI:

"The rapid expansion of the economies of the I:ss-developed

contracting parties will be facilitated by a diversification of t:,.1

structure of their economies and the avoidance of an excessive

dependence on the export of primary products. There is, therefore,

need for increased access in the largest possible measure to markets

under favourable conditions for processed and manufactured products
currently or potentially of particular export interest to
less-developed contracting parties."

(c) Paragraph 9 of Article XXXVI:

"The adoption of measures to give effect to these principles and

objectives shall be a matter of conscious and purposeful effort on

the part of the contracting parties both individually and jointly."
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In particular, tb' CONTRACTING PARTIES shall:

where appropriate, take action, including action through inter-
national arrangements, to provide improved and acceptable conditions
of access to world markets for primary products of particular
interest to less-developed contracting parties and to devise measures
designed to stabilize and improve conditions of world markets in
these products including measures designed to attain stable.
equitable and remunerative prices for exports of such products."

V. Publication and notification

1O. Article X is entitled "PLblication and Administration of Trade

Regulations". Paragraph I of this Artic's reads:

"Laws, regulations, judicial decisions and administrative
rulings of general application, made effective by any contracting
party, pertaining to the classification or the valuation of products
for customs purposes, or to rates of duty, taxes or other charges, or
to requirements, restrictions or prohibitions on imports or exports
or o" the transfer of payments therefor, or affecting their sale,
distribution, transportation, insurance, warehousing, inspection,
exhibition, processing, mixing or other use, shall be published
p-roptly in such a manner as to enable governments and traders to
become acquainted with them. Agreements affecting international
trade policy which are in force between the government or a
governmental agency of any contracting party and the government or
governmental agency of any other contracting party shall also be
published. The provisicns of this paragraph shall not require any
contracting party to disclose confidential information which would
impede law enforcement or otherwise be contrary to the public
interest or would prejudice the legitimate commercial interests of
particular enterprises, public or private."

Paragi.ph 3 of this Article reads:

"(a) Each contracting party shall administer in a uniform,
impartial and reasonable manner all its laws, regulations, decisions
and rulings of the kind described in paragraph 1 of this Article.

"(b) Each contra-ting party shall maintain, or institute as soon
as practica)ble, judicial, arbitral or administrative tribunals or
procedures for the purpose, inter alia, of the prompt review and
correction of administrative action relating to customs matters.
Suc!i tribunals or procedures shall be independent of the agencies
entrusted with administrative enforcement and their decisions shall
bc implemen ed by, and shall govern the practice of, such agencies
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unless an appeal is lodged with a court or tribunal of superior
jurisdiction within the time prescribed for appeals to be lodged by
importers; Provided that the cerntral administration of such agency
may take steps to obtain a review of the matter in another proceeding
if there is good cause to believe that the decision is inconsistent
with established principles of law or the actual facts."

11. Paragraph 4(a) of Article XVII, entitled "State Trading Enterprises",

reads with tile wording relating to imports omitted:

"Contracting parties shall notify the CONTRACTING PARTIES of the

products which are. . .exported from their territories by enterprises

of the kind described in paragraph l(a) of this Article."

10.5.2. Background

Although the bulk of negotiations on the MTN has focused upon

problems of restrictions on importations, recent experience has shown that

restrictive practices regarding the exportation of goods or services from a

country may be as disruptive to the world economic system as restrictfions on

importations. 1/ The Congress expressed its concern regarding the disruptive

effects of export restrictions in the Trade Act of 1974, when in section 121(a)

(7) and (8) it instructed the President to take action to bring about trade

agreements that would be consistent with the following principles:.

(7) the improvement and strengthening of the provisions of
GATT and other international agreements governing access to
supplies of food, raw materials, and manufactured or
semi-manufactured products including rules and procedures
governing the imposition of export controls, the denial of fair
and equitable access to such supplies, and effective
consultative procedures on problems of supply shortages,

(8) the extension 'f the provisions of GATT or other
international agreements to authorize multilateral procedures
by contracting parties with respect to member or nonmember
countries which deny fair and equitable access to supplies of
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food, raw materials and manufactured or semi-manufactured
products and thereby substantially injure the international
community.

In the early stages of the Tokyo Round the U.S. sought to improve the rules

governing the use of trade restrictions affecting exports and to add new

obligations. By November 1978, however, it had become apparent that an

agreement covering any "new" rights and obligations would not be reached.

At present it appears that not even much strengthening of the present rules

will emerge from the MTN; only changes in disputes settlement procedures as

they might relate to export restraints will emerge from the negotiations. 1/

The increasing attention given to export restraints in international

trade necessitates that the current status of such restraints under the GAT'

be examined and general problems with the present rules be identified. In the

absence of a specific agreement it is obviously impossible to identify with

precision U.S. domestic legislative changes that may be required to implement

an international agreement on export restrictions. The present analysis is

intended merely to briefly describe U.S. law regarding export restrictions to

illustrate the myriad reasons for which export restrictions may now be

imposed, and which may be affected by a future agreement.

The Use of Export Restrictions

Export restrictions come in a variety of types and are used for a

variety of reasons. Assistant Secretary of the Treasury C. Fred Bergsten has

identified several reasons for the use of such restrictions including:

1/ Executive Summary, Framework (January 3, 1979), at 234.
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(1) to reinforce domestic price controls;
(2) to improve the terms of trade;
(3) to avoid "unacceptable" price rises;
(4) to capture for exporting countries the scarcity rents generated

by other countries' import controls;
(5) to conserve limited resources;
(6) to develop domestic processing industries;
(7) to avoid physical shortages;
(8) for revenue reasons;
(9) to limit the military and economic capability of other

countries;
(10) for foreign policy reasons. 1/

The methods used to restrict exports have included quantitative

restrictions on exports, taxes on exports, quantitative restrictions on

domestic production, and taxes on domestic production. 2, The products that

have been restricted by various countries in the past include textile

machinery, rice, soybeans, bananas, bauxite, and of course, oil.

The worldw - pattern of inflation is seen by many authorities as the

primary factor lying behind the increased use of export restrictions. In the

words of Bergsten:

They (export restrictions) usually represented national efforts
to export inflation and the effects of shortages, especially of raw
materials, just as import controls represented national efforts to
export unemployment and the effects of excess production. 3/

If one goal of the export restriction is to increase export earnings,

or at least avoid reductions in such earnings, the restrictions most likely to

be effective are those which are undertaken (1) for a limited period, (2) in a

good with few substitutes, and (3) by a country or group of countries which

1/ Bergscen, "Completing the GATT. Toward New International Rules to Govern
Export controls," British-North America Committee (1974) at 5-10 (as quoted in
J. Jackson, Legal Problems of International Economic Relations 916 (1977))

2/ Id. at 6.
3/ Id. at 2.
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largely dominate the world market. 1/ Because of the potentially high costs

of maintaining :xpnrt restrictions on goods that do not meet these criteria,

in the long run countries may be hesitant to impose restrictions on other

goods regardless of the goals that tney wish to achieve.

Thle present GATT provisions regarding export restrictions have been

criticized largely for two reasons: (1) the exceptions provided render any

prohibition on their use meaningless and (2) the lack of an effective disputes

mechanism makes enforcement of any rules impossible. Export restrictions are

mentioned in several sections of the GATT. 2/ In 1950 the Contracting Parties

to GATT examined several types of quantitative export restrictions and

determined that the following ones were violative of GATT, falling outside of

exceptions:

(i) export restrictions used by a contracting party for the
purpose of obtaining the relaxation of another contracting
party's import restrictions;

(ii) export restrictions used by a contracting party to obtain
a relaxation of another contracting party's export
restrictions on commodities in local or general short

1/ Id. at 15.
2/ Export restrictions provisions include the following:

(I) Art. I - MFN treatment
(2) Art. VIII - Fees on exportation are to be limited to the

approximate cost of services rendered.
(3) Art. X - Requirement of publication o r export regulations.
(4) Art. XI - Quantitative Restrictions (QR's) prohibited for

exports. Exceptions provided for: (a) restrictions for prevention
or relief of critical shortages of foodstuffs; (b) restrictions
for standards.

(5) Art. XIII - Non-discrimitnatory administration of QR's.
(6) Art. XIV - Exceptions to Art. XIII non-discriminatio..
(7) Art. XVI - General exceptions to GATT.
(8) Art. XV - Restrictions permittea. for exchange control.
(9) Art. XXI - Security Exceptions
Art. XX - Generalized exceptions from GATT which must not be applied
"arbitrarily" or "unjustifiably".
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'1tpp:y, .r ' thl.rwi.se to obtain an advantage in the procurement
from aliotlier contracting party of s.iclh commodities;

(iii) restrictions used by a contracting party on the export of raw
materials, in order to protect csr promote a domestic
fabricating industry; and

(iv) export restrictions used by a contracting party to avoid price
competition among exporters. 1/

Despite the declaration that such restrictions are unwarranted under

GASTT the present provisions contain ample exceptions to enable a country that

is determined to impose export restrictions in conformance with GATT to find a

provision that fits its situa: :on. The general exceptions found in Article XX

include measures:

(a) necessary to protect public morals;
(b) necessary to protect human, animal or plant life or health;
(c) relating to the importation or exportation of gold or silver;
(d) necessary to secure compliance with laws or regulations not

inconsistent with GATT, including laws concerning patents,
trademarks, and deceptive practices;

(e) relating to the products of prison labor;
(f) imposed to protect national historic or artistic treasures;
(g) relating to the conservation of exhaustible natural resources;
(h) undertaken pursuant to commodity agreements conforming to

certain criteria;
(i) involving restriction on exports of domestic materials necessary

to ensure essential quantities of such materials to a domestic
processing industry during periods when the domestic price of
suich materials is held below the world price as part of a
governmental stabilization plan;

(j) essential to tthe ,acquisition or distribution of products in
general or local short supply.

Article XI also permits certain export prohibitions, when they (1) are

temporarily applied to prevent or relieve critical shortages of foodstuffs or

other critical products, or (2) are necessary to the application of standards

1/ See The General Agreement on Tariffs and Trade, "The Use of Quantitative
Restrictions for Protective and other Commercial Purposes" (Geneva, 1950), at
4.
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or regulations for the classification. grading, or marketing of commodities in

international trade.

Perhaps the most important exception to the present GATT rules is

the fact that the provisions only apply to quantitative restrictions, leaving

open the possibility that countries could apply export taxes or fees

ccmsistent with GATT. Unlike the GATT provisions on import restrictions which

have .ppended to them tariff schedule concessions, the GATT obligations on

* ar estrictions contain no explicit provisor. for concessions. Some

ead i commentators have seen this lack of a concessions schedule as a major

A disputes resolution mechanism is almost wholly lacking as GATT

stands today. In the history of GATT only three complaints against export

restrictions have been made, the last one having been made in 1952. 2/ In

theory, the export restrictions disputes should fall within the same

provisions that are to be used for import restrictions, Article XXII

(consultation) and Article XXIII (nullification cr impairment). But in

practice these articles have not been effectively used. The reasons for their

lack of use are probably the same reasons that the disputes resolution

mechanism has not been used with regard to import restrictions. They include

perceptions by some countries that the panels deciding the disputes are less

than impartial and that long delays are inevitable before a resolution of a

dispute is forthcoming. 3/ Coupled with the many rather vague exceptions to

1/ Roessler, "GATT and Access to Supplies," 9 J. World Trade L. 25 (1975).
i/ Id. at 30.
3/ For a discussion of the general problems with disputes settlemenit, see

Jackson, "Governmental Disputes in International Trade Relations: A Proposal
in the Context of GATT," 13 J. World Trade L. 1 (1979).
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the obligations not to use export restrictions, the chances of a country

adversely effected by export restrictions receiving relief through the GATT

dispute resolution seem slim under the present provisions.

Changes Proposed and the Present Status of the Negotiations

By July 1978 it seemed that substantial progress had been made at

the MTN in Geneva on the issue of export restriction. The MTN delegates

reported that for the first time the developed count, :es and the

LDC's had reached agreement on a working text. That text provided for several

major changes in the export restrictions provisions. These major changes are

as follows: 1/

(1) Information relevant to consultations -

a) upon request, any export restrictions implemented under
Article I by QR's shall require the party imposing the
restriction to furnish information establishing that the
measure is consistent with the provisions of Article XIII;
b) restrictions under Art. XI shall require upon request a
showing that product shortages are "critical," that the
products are "essential," and that the measures will be applied
"temporarily;"
c) restrictions under Art. XX shall require the party, upon
reques.t, to show that the measure will not be applied
arbitrarily or unjustifiably and that other relevant
requirements of Art. XX have been met.

(2) Surveillance and follow-up - Tentative provision for a
subsidiary body which would review developments and advise the
contracting parties.

The U.S. MTN delegation also reported in November that the

negotiation of additional rights and obligations (contained in Part B of the

Note by the Secretariat) should address certain subject areas, but stated that

the conclusion of negotiations on these new rights and obligations were not to

be expected in the current round. Future negotiations on export restrictions

50-139 0 - 79 - 15

15/ See Note by the Secretariat, HTN/INF/20/Rev. 1, July 7, 1978.
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were to address the following:

(1) More precise definitions - particularly needed for determining
when QR's can be used; also needed for deciding the duration of
"temporary" export restrictions;

(2) Discriminatory action under Article XX - eliminating the
possibility of such actiop;

(3) Export embargoes - whether the use should be subject to rules
separate from rules on export restrictions in general;

(4) Progressive liberalization of restrictions - including problems
over the base period to be used;

(5) Binding of export taxes - the negotiation of such binding and
their inclusion in the GATT Schedules, including problems
relating to emergency action and renegotiation;

(6) Developing countries - consideration of their special problems.

10.5.3 Implementation
Because the MTN has not made much headway with regard to export

restrictions it would be pointless to undertake a paragraph by paragraph

description of current U.S. laws permitting export restrictions and an

analysis of how such laws would have to be changed to bring them into

conformance with new GATT obligations. What follows instead is a brief

description and analysis of the major U.S. laws dealing with export

restricL )ns. Several of the less far-reaching U.S. laws which contain

provisions for export restrictions are contained in Appendix A.

A. Section 301 of the Trade Act of 1974.

Section 301 1/ grants to the President the power to "take all

l/ 19 U.S.C. 2411 (1976). Section 301 provides in full:
(a) Whenever the President determines that a foreign country or

instrumentality--
(1) maintains unjustifiable or unreasonable tariff or other

import restrictions which impair the value of trade commitments made
(Continued)
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to the United States or which burden, restrict, or discriminate against United
States commerce,

(2) engages in discriminatory or other acts or policies which
are unjustifiable or unreasonable and which burden or restrict
United States commerce,

(3) provides subsidies (or other incentives having the effect
of subsidies) on its exports of one or more products to the United
States or to other foreign markets which have the effect of
substantially reducing sales of the competitive United States
product or products in the United States or in those other foreign
markets, or

(4) imposes unjustifiable or unreasonable restrictions on
access to supplies of food, raw materials, or manufactured or
semimanufactured products which burden or restrict United States
commerce,

The President shall take all appropriate and feasible steps within his power
to obtain the elimination of such restrictions or subsidies, and he --

(A) may suspend, withdraw, or prevent the application of, or
may refrain from proclaiming, benefits of trade agreement
concessions to carry out a trade agreement with such country or
instrumentality; and

(B) may impose duties or other import restrictions on the
products of such foreign country or instrumentality, and may impose
fees or restrictions on the services of such foreign country or
instrumentality, for such time as he deems appropriate.

For purposes of this subsection, the term "commerce" includes services
associated with the international trade.

(b) In determining what action to take under subsection (a), the
President shall consider the relationship of such action to the purposes of
this Act. Action shall be taken under subsection (a) against the foreign
country or instrumentality involved, except that, subject to the provisions of
section 302, any such action may be taken on a nondiscriminatory treatment
basis.

(c) The President in making a determination under this section, may take
action under subsection (a)(3) with respect to the exports of a product to the
United States by a foreign country or instrumentaility if --

(1) the Secretary of the Treasury has found that such country
or instrumentality provides subsidies (or other incentives having
the effect of subsidies) on such imports;

(2) the International Trade Commission has found that such
exports to the United States have the effect of substantially
reducing sales of the competitive United States product or products
in the United States; and

(3) the President find that the Antidumping Act, 1921, and
section 303 of the Tariff Act of 1930 are inadequate to deter such
practices.

(Continued)
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(Continued)
(d)(l) The President shall provide an opportunity for the presentation

of views concerning the restrictions, acts, policies, or practices referred to
in paragraphs (1). (2), (3), and (4) of subsection (a).

(2) Upon complaint filed by any interested party with the special
Representative for Trade Negotiations alleging any such restriction, act,
policy, or practice, the Special Representative shall conduct a review of the
alleged restriction, act, policy, or practice, and, at the request of the
complainant, shall conduct public hearings thereon. The Special
Representative shall have a copy of each complaint filed under this paragraph
published in the Federal Register. The Special Representative shall issue
regulations concerning the filing of complaints and the conduct of reviews and
hearings under this paragraph and shall submit a report to the House of
Representatives and the Senate semi-annually summarizing the reviews and
hearings conducted by it under this paragraph during the preceding 6-month
period.

(e) Before the President takes any action under subsection (a) with
respect to the import treatment of any product or the treatment of any
service --

(1) he shall provide an opportunity for the presentation of
views concerning the taking of action with respect to such product
or service.

(2) upon request by any interested person, he shall provide for
appropriate public hearings with respect to the taking of action
with respect to such product or service, and

(3) he may request the International Trade Commission for its
views as to the probable impact on the economy of the United States
of the taking of action with respect to such product or service.

If the President determines that, because of the need for expeditious action
under subsection (a), compliance with paragraphs (1) and (2) would be contrary
to the national interest, then such paragraphs shall not apply with respect to
such action, but he shall thereafter promptly provide an opportunity for the
presentation of views concerning the action taken and, upon request by any
interested person, shall provide for appropriate public hearings with respect
to the action taken. The President shall provide for the issuance of
regulations concerning the filing of requests for, and the conduct of,
hearings under this subsection.
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appropriate and feasible steps" to obtain the elimination of certain

restrictions of foreign countries. Among the restrictions that the President

is empowered to respond to is one that "imposes unjustifiable or unreasonable

restrictions on access to supplies of food, raw materials, or manufactured or

semimanufactured products which burden or restrict United States commerce." 1/

To date no complaint has been filed by an interested party in the

United States charging that 301(a)(4) is being violated. 2/

The most important point regarding section 301(a)(4) is the wide

scope of authority that it grants the President to make responses. The House

Ways and Means Committee Report described the requirements for taking action

under this section as follows:

In this section 'unjustifiable' refers to restrictions which
are illegal under international law or inconsistent with
international obligations. 'Unreasonable' refers to
restrictions which are not necessarily illegal but which
nullify or impair benefits accruing to the United States under
trade agreements or otherwise discriminate against or unfairly
restrict or burden U.S. commerce. 3/

The Senate Finance Committee Report was even more explicit in its

insistence that section 301(a)(4) was to be interpreted without regard to GATT

procedures:

The Committee is not urging that the United States
undertake wanton or reckless retaliatory action under section
301 in total disdain of applicable international agreements.
However, the Committee felt it was necessary to make it clear
that the President could act to protect U.S. economic interests

1/ Section 301(a)(4).
2/ See Appendix C, Vol. No. I, Introduction and Overview of Legal Issues.
3/ House Report 95-571, 93d Cong., 1ot Sees. (1973) at 65.
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whether or not such action was consistent with the articles of
an outmoded agreement initiated by the Executive 25 years ago
and never approved by the Congress, 1/

The preient provisions of section 301 permit the President to impose

quotas to obtain the elimination of foreign export restrictions. 2/ The

actions taken by the President are to continue for an unlimited amount of

time. Under the terms of section 301 the Special Representative for Trade

Negotiations is required to conduct a review of complaints filed with it

alleging restrictions and, at the request of the complainant, must conduct

public hearings. 3/ Generally section 301 actions were designed to be taken

on a selective rc;tter than an MPN basis. 4/ Section 302 of the Trade Act of

1974 specifically provides for Congressional disapproval of section 301

actions taken on an IFN basis and restriction of the action to the country

which was applying the export restriction under section 301(a).

B. The Export Administration Act

The heart of U.S. law concerning export restrictions is 50 U.S.C.

App. 2401-2413 (1976). These sections, known collectively as the Export

Administration Act, are designed to effectuate several purposes. Section 2402

sets forth the Congressional policies embodied in the act, including the

protection of U.S. security, the protection of U.S. economy from the excessive

drain of scarce materials, the reduction of inflation, removal of foreign

1/ S. Rep. No. 93-1298, 93d Cong., 2d Sees. 166 (1974).
2/ See section 301(a)(B).
3/ See section 301(d)(2).
4/ See S. Rep. No. 93-1298, 93d Cong., 2d Sess. 166 (1974).
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export restrictions, and the prevention of international terrorism. 1/ The

power of the President to achieve the policies of section 2402 is set forth in

section 2403(b)(1), which states that "the President may prohibit or curti l

the exportation, except under such rules and regulations as he shall

prenr.ibe, of any articles, materials, or supplies, including technical data

or other information. .. ." Section 2403(i) provides that the President's

authority to enact restrictions to protect the U.S. economy from scarcities of

materials or to reduce inflation shall include but not be limited to, the

imposit.on of export license fees." Section 2405 provides criminal penalties

for the knowing violation of any provision of the Export Administration Act.

The Export Administration Act, like section 301 of the Trade Act of

1974, provides wide discretion for Presidential action. The present GATT

exceptions from prohibition or the use of export restrictions parallel the

reasons for which restrictions can be used under the Export Administration Act

in several respects. For example, both GATT and the Export Administration Act

provide for use of restrictions to conserve scarce natural resources; both

allow restrictions to protect human life; both permit measures to relieve

critical shortages of supply.

The present Export Administration Act expires on September 30 of

this year. Some changes may be made with regard to the stringancy c'- controls

under that Act. At present two bills have been introduced in the Congress

dealing with extension of authority, S. 737 and H.R. 3216 2/.
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C. Other Important Controls

In addition to the Commarce Department, which administers the

regulations issued pursuant to the Export Administration Act, two other

departments have a major role in national security related exports. The

Trading with the Enemy Act 1/ is administered by the Trasury Department.

Uider the Mutual Security Act of 1954, 2/ the State Department administers a

licensing system regarding arms, ammunition, and technical data. A number of

other controls also affect a variety of products, including: (1) Narcotic

Drugs Import and Export Act (21 USC 958 (1976)); (2) Atomic Energy Act of 1954

(42 USC 2011 et seq. (1976)); (3) Natural Gas Act of 1938 (15 USC 717 et seq.

(1976)); (4) Federal Power Act (16 USC 825 (1976)); and (5) Tobacco and Seed

and Plant Exportation Act of 1954 (7 USC 516, 517 (1976)).

With the gradual elimination of import restrictions as distortions

and with continued inflation throughout the world, it is probable that export

restrictions will play a larger role in the future of international trade. If

this is the case, it will be necessary to ensure all natirmns that relevant

information is available so that it may be determined if GATT is being

complied with. Rules explicitly dealing with the problems of export embargoes

And export taxes may be necessary. Such changes in GATT would in all

probability require major changes in U.S. law, which at present allows a

number of opportunities to impose various export restrictions. Until such

agreements are entered into at the international level, however, U.S. export

laws will not require amendment.

1/ 50 U.S.C. App. I et seq. (1976'.
2/ 50 U.S.C. Ar:. 1878 (1976).
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Background and current status

Domestic and imported distilled spirits are subject to U.S. internal

revenue taxes; in addition, imported distilled spirits are subject to

U.S. import duties. The United States levies an internal revenue tax of

$10.50 on each proof gallon (or wine gallon, when the beverage is below

proof)l/ of domestic and imported distilled beverages. In short, if the

beverage tests over 100 proof, it is taxed a proportionate additional amount

of the base tax; but if it is below 100 proof, it nevertheless pays the

full $10.50 per gallon base rate. 2/ The U.S. import duty on distilled

spirits is assessed in the same manner as the excise tax, but at the

rate specified "per gallon" in the Tariff Schedules of the United States (TSUS).

In sum, the beverage which is assessed when it is below 100 proof actually

bears a higher tax or duty per unit of proof,

The internal revenue tax is assessed on domestically produced spirits

at a point in the production process when the product is at or above 100

proof, and before it has been "cut" (diluted with water) to the lower proof

at which it is normally bottled (for whiskey, usually 80 to 86 proof).

Imported spirits may alo bcu assessed at this "low-tax-rate-point" in the

production process if they are shipped in bulk to the United States and

bottled after entering the country. However, if the spirits shipped

already have been bottled, they normally have been cut to 80-86 proof

(in the case of whiskey, more for some other beverages), and therefore

1/ 26 USC '5001(a)(1). The term "proof" refers to the ethyl alcohol
content of a liquid at 60 degrees Fahrenheit stated as twice the percent
of ethyl alcohol by volume; e.g., a gallon of pure ethyl alcohol is 200
proof and is equivalent to 2 proof gallons. A "proof gallon" is the
equivalent of a U.S. gallon containing 50 percent of ethyl alcohol by
volume, i.e., 100 proof. A "wine gallon" is a standard U.S. gallon of
liquid measure equivalent to a volume of 231 cubic inches.
2/ The majority of U.S. imports of distilled spirits less than 1000 proof

enter the U.S. in bottled form.
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must pay approximately 14-20 percent more tax than the competing bottle of

domestic distilled spirits (or foreign spirits imported in bulk). For

example, the domestic producer of an 86 proof whiskey pays an internal

revenue tax of S9.03 per bottled gallon (proof-gallon assessment) on his

produoct, while the foreign shipper of a bottled Canadian whiskey to the

United States pays a tax of $10.50 (wine-gallon assessment) on his product.

The imported Canadian whiskey also is assessed an import duty of 62 cents

per gallon (wine-gallon assessment) that is 9 cents more per gallon than if

the duty were assessed on a proof gallon basis. In effect, the assessment

of the excise tax and duty on the bottled Canadian whiskey on a wine gallon

basis results in $1.56 per gallon difference compared to an assessment on

a straight proof gallon basis.

The European Community, Canada, Jamaica, Trinidad and Tobago, Poland,

and Bangladesh have requested the elimination of the U.S. wine gallon

method of assessing U.S. excise taxes and import duties on specific dis-

tilled products (e.g., brandy, cordials and liqueurs, gin, Scotch and Irish

whiskey, other whiskvey, preparations in chief part of spirits, rum, and

vodka) at the Multilateral Trade Negotiations (MTN) in Geneva. This issue

is not being dealt with multilaterally, but the United States has offered

to selectively eliminate the wine gallon assessment method on those products

requested, which correspond to individual tariff lines, in return for ade-

quate compensation from each of the requesting parties.

In effect this would mean repeal of the wine gallon method of tax

and duty assessment and the imposition of increased tariffs, equal to

the value of the wine gallon margins of revenue protection, on specific

spirits from the primary supplying countries of those spirits which do

not provide reciprocal concessions.

The United States has reached agreement with respect to the elimina-

tion of the wine gallon assessment method with the EC, Canada and Finland.

While we are not aware of the precise concessions which the United States

-;-?-
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_,___.. Lrade Representative that the United States has received conces-

sions from the EC concerning U.S. tariff and non-tariff measure requests

on distilled spirits and agricultural products. The Canadian concessions

include the elimination of the "Made In Canada/Not Made In Canada" pro-

visions from its tariff schedules, and tariff and non-tariff offers on

distilled spirits. The Finnish concessions responded to U.S. tariff

and non-tariff measure requests on distrilled spirits. It now appears

that Mexico (tequila), Trinidad and Tobago (bitters), Spain (brandy under

$9 per gallon), Israel (arrack), Peru (Pisco under $9 per gallon), and

Jamaica (rum) will not offer adequate compensation and thus will neces-

sitate Lariff increases on the above named products.

Tariff treatment

The current tariff treatment of spirits, spirit:uous beverages, and

beverage preparations is as follows.

S . : : Rate of duty
TSUS

GSP I item Description Column 1 : Column 2

: 168.05 :Aquavit--------------------------: 42c per gal. : $5 per gal.
: 168.10 :Arrack--------------------------: $1 per gal. : $5 per gal.
: :Bitters of all kinds containing :
* : spirits:

A* : 168.15 : Not fit for use as beverages---: 94C per gal. : S5 per gal.
A : 168.17 : Fit for use as beverages-------: 50C per gal. : $5 per gal.

: :Brandy:
Pisco and singani:

: : : In containers each holding
not over 1 gallon:

A : 168.18 : Valued not over $9 per
~: * gallon- -… -: 62c per gal. : $5 per gal.

A : 168.23 : Valued over $9 per gallon--: S1.25 per gal. : $5 per gal.

1/ The "A" in the column entitled "GSP" indicates that the articles imported under
:he particular TSUS item number are eligible for duty free treatment under the Gene-
'alized System of Preferences (GSP) if produced in a designated beneficiary developing
ountry. The "A*" for TSUS item 168.15 indicates that imports under this item from
11 beneficiary developing countries, except Trinidad, are eligible for duty-free
reatment under GSP.
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: 'I SUs :
GSP 1/ : item Description

Rate of duty

Column I Column 2

: In containers each holding
: ovtr 1 gallon:

168.24 : Valued not over $9 per :
: allon------------------- :

168.26 : Valued over S9 per gallon---
: Other:

168.27

: 168.28;

168.29

168.32;
A : 168.33

168.34

A : 168.35
168.40

168.45
168.46

168.47

A : 168.48

A : 168.52
A : 168.55

: 168.90

2"

2/

In container:; each holding not:
over 1 gallon:
Valued not over $9 per
gollon--------------------

Valued over $9 ner gallon---:
In containers each holding
over 1 gallon:
Valued not over $9 per
gallon- -------- -----:

Valued over $9 per gallon---:
:Cordials, liqueurs, kirschwasser,:
: and ratafia --------------------
,Ethyl alcohol for beverage
: purposes-----------------------:
:Gin------------------------------
:Rum (including cana paraguaya)---:
:Whiskey:
: Irish and Scotch---------------:
: Other----------------------- --
:Tequila:
: In containers each holding not :
: over 1 gallon---------------:
: In containers each holding over:
: 1 gallon------ --------- :
:Other spirits, and preparations
: in chief value of distilled
: spirits, fit for use as
: beverage or for bevera2e
: vuroose s:
:Spirits------------------------:
: Other --------------------------:
:Imitations of brandv and other :
: spirituous beverages-----------:

50C per gal.
$1 per gal.

62c per gal.
$1.25 per gal.

50C per gal.
$1 per gal.

50c per gal.

$1.12
50C

$1.75

per gal.
per gal.
per gal.

$5 per gal.
$5 per Pal.

$5 per gal.
S5 per gal.

S5 per gal.
,5 per gal.

S5 oer van.

S5
S5
S5

51C per gal.
62C per gal.

$1.25 per gal.

S1.25 per gal.

$1.25 per gal.
$1.25 per gal.

$2.50 per gal.

per gal.
per gal.
per gal.

$5 per gal.
$5 per gal.

S5 per gal.

$5 per gal.

$5 per gal.
S5 per gal.

S5 per gal.

1/ The "A" in the column entitled "GSP" indicates that the articles imported
under the particular TSUS item number are eligible for duty free treatment under
the Generalized System of Preferences (GSP) if produced in a designated beneficiary
developing country.
2/ It should be noted that the rates of duty for certain brandy (items 168.2830,

168.2840, 168.3220, and 168.3240) have been temporarily increased by Executive
Order 11888 of November 24, 1975, in response to the unreasonable import restric-
tions maintaimed by the European Community upon imports of poultry from the United
States which directly and substantially burden United States commerce. These
temporary rates are designated by items 945.17, 945.18, 945.19, and 945.20 and
are listed in appendix A, page 14.
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Structure of domestic industry

The major distilled beverage products produced in the United States

are whiskey, vodka, cordials and liqueurs, gin, rum, and brandy. 1/ U.S.

production, exports, imports, and apparent consumption of these beverages

are shown in the tables listt.d in appendix B (pares 15-35 ). 2/

The Department of Treasury reports that during fiscal vears

1972-76 the number of plants licensed by the Internal Revenue Service to

produce distilled spirits decreased from 148 to 129, while authorized

distilled spirit warehousing and bottling facilities decreased from 171

to 160. The number of distilled spirits rectifiers declined from 150 to

143 during the same period. 3/ In 1976 there were 2,755 importers and

10,164 wholesalers licensed for alcoholic beverage operations under the

Federal Alcohol Administration Act 4/ as shown in the following tabulation:

Year Distilled spirits plants Im- : Whole-
ending arehousingporters : salers
June 30 : Distiller6 : Warehousing : Rectifiers : porters : salers

1972-----------
1973-----------
1974-----------
1975-----------
1976----------

: :anQ DOLtllnB ;:

-: 148 : 171 : 150 : 2,302 : 9,720
-: 145 : 166 : 129 : 2,423 : 9,796
-: 142 : 163 : 128 : 2,563 : 9,901
-: 136 : 162 : 146 : 2,666 : 10,014
-: 129 : 160 : 143 : 2,755 : 10,164

: : : : :

1/ The Code of Federal Regulations defines distilled spirits as ethyl
alcohol, hydrated oxide of ethyl, spirits of wine, whiskey, rum, brandy,
gin and other distilled spirits, including all dilutions and mixtures
thereof, for nonindustrial use, except that this term shall not include
mixtures containing wine, bottled at 48° proof or less, if the mixture
contains more than 50 percent wine on a proof gallon basis.
2/ Statistical tables for bitters and imitations of wines and imitations

of brandy and other spirituous beverages (less significant distilled
beverages) are also included in appendix B.
3/ In brief, the 'Code of Federal Regulations defines a rectifier as a

person who purifies or refines distilled spirits or who mixes distilled
spirits or other liquor with any material.
4/ 27 CPR Chapter I.
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A few large concerns control the bulk of U.S. production and sales

of the whiskey industry. Most are manufacturer-importers who produce a

variety of products and operate import divisions for the importation and

sale of imported whiskeys. It is believed the four largest companies

account for about half and the 10 largest for about 90 nercent

of total domestic shipments. Trade sources indicate about half

of U.S. vodka production is produced by five companies, but most U.S.

distillers produce one or more vodka brands. It is estimated that about

20 U.S. firms produce cordials and liqueurs and about half of these firms

consider cordial and liqueur production to be of major importance. Trade

sources indicate gin sales of four domestic companies annually account

for about half of all gin sold in the U.S. market. It is estimated that

about a dozen firms produce rum (including those located in Puerto Rico

and the U.S. Virgin Islands). The industry is dominated by one firm which

is believed to supply about 70 percent of the domestic market. Wineries

are the principal U.S. producers of brandy and in 1976, 62 plants were

authorized to produce distilled fruit beverages. About half of these

establishments are believed to market brandy as a beverage, since much of

the California production is shipped to other companies where it is

bottled under a variety of labels.

Domestic production

During 1973-77, U.S. distilled spirit production considered in the

aggregate, increased from about 306 million wine gallons valued at about

$1.3 billion to 319 millinn wine gallons valued at $1.6 billion (table 1). 1/

1/ There is no information available on domestic production of bitters
and imitation brandies and other imitation spirituous beverages.
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Domestic whiskey production declined from 147 million wine gallons

to 123 million during 1973-77 (table 2), while production of

miscellaneous spirituous beverages (mostly vodka) increased from about

71 million wine gallons to 102 million (table 5). During the same

period, U.S. gin production declined from about 37 million wine gallons

to 33 million (table 7), while domestic production of cordials and

liqueurs remained relatively unchanged at 26 million wine gallons (table 9).

During 1973-77, domestic rum production increased from 13 million

wine gallons to 19 million (table 11), while brandy production increased

from 13 million wine gallons to 15 million (table 14).

Imports

The quantity and value of imports of U.S. distilled spirits are shown

in total (table 1) and by type in the tables of appendix B. In 197/, total

U.S. imports of these distilled beverages amounted to aDout 125 million

wine gallons valued at approximately $674 million, compared to imports of

about 116 million wine gallons valued at approximately $591 million in 1973.
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U.S. imports of whiskey in 1977 amounted to about 101 million wine

,allons valued at $527 million (table 2). The United Kingdom and

Canada were the chief suppliers, respoctively accounting for 58 and

41 percent of the total value of whiskey imports (table 3). Imports of

cordials and liqueurs reached a record high of 5.8 million wine gallons

valued at $58.9 million in 1977 (table 9). France and Italy each

supplied about 28 percent of the total value of these imports (table 10).

U.S. brandy imports amounted to 3.5 million wine gallons valued at

$42.0 million in 1971 of which France supplied about 87 percent (tables 14 and

15). Imports of gin in 1977 reached 5.3 million wine gallons valued at

$32.5 million (table 7). The United Kingdom supplied 99 percent (table 8).

Imports of miscellaneous spirituous beverages (mostly tequila) were 7.8

million wine gallons valued at $17.1 million in 1977 (table 5). Mexico

supplied 78 percent (by value) of the total (table 6 ). In 1977 U.S.

imports of rum amounted to 798, 000 wine gallons valued at $1.7 million,

with Jamaica supplying 62 percent (by value) of the total (tablesll and 12).

Imports of bitters reached 225,000 proof gallons valued at S1.2 million in

1977 (table 17). Trinidad and Tobago and Italy each supplied about 49 percent

of the total value (table 18). Imports of imitation wines, brandies and other

spirituous beverages are mincr.

Apparent U.S. consumption

During 1973-77 apparent U.S. consumption of whiskey, cordials and

liqueurs, brandy, gin, miscellaneous spirituous beverages (primarily

vodka and tequila), and rum, considered in the aggregate, is estimated to

have increased from 415 million wine gallons to 437 million (table 1). During

1973-77 U.S. consumption of whiskey declined from 240 million wine gallons

to 219 million (table 2), cordial and liqueur consumption increased from

29.6 million wine gallons to 32.0 million (table 9), brandy consumption

increased from 16.3 million wine gallons to 19.2 million (table 14), gin

-8-
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consumption declined from 41.5 million vine gallons to 38.2 million (table 7),

miscellaneous spirituous beverage consumption increased from 74.4 million

wine gallons to 109.4 million (table 5), and rum consumption increased from

13.4 million wine gallons to 19.8 million (table 11).

Potential effect on revenue /

It is estimated that the following additional excise taxes and imported

duties were collected from individual countries in 1977 as a result of

using the wine-gallon/proof-gallon method of assessment rather than a

straight proof gallon method for imported bottled distilled spirits:2-/

Source

United
Kingdom --------- :

France-------:
Italy-------------

Ireland-----------:

Denmark-----------:

West Germany------:

Netherlands -------:
Canada------------:
Mexico------------:
Spain-------------:

Greece------------:

Jamaica-----------:
Poland----------- :
Portugal----------:

All others------:
Grand total--:

stimated Addi-
ional Tax & Duty

Collected
Thousand dollars

61,763

9,033
4,022

353

187

157

62
37,941

651
560

354

188
55
33

5,963
121,322

Type of
Spirit

:Scotch, Gin, Brandy, Cordials and
: Liqueurs, etc.
:Cordials and Liqueurs, Brandy, etc.
:Cordials and liqueurs, bitters,
: etc.
:Irish whiskey, cordials and
: liqueurs, etc.
:Cordials and liqueurs, aquavit,
: etc.
:Cordials and liqueurs, brandy,
: etc.
:Cordials and liqueurs, etc.
:Canadian whiskey, etc.
:Tequila, brandy, etc.
:Brandy, cordials and liqueurs,
: etc.
:Cordials and liqueurs, brandy,
: etc.
R;um
:Vodka, etc.
:Brandy, cordials and liqueurs,
: etc.
:Various

1/ See also the Commission's report of May 11, 1979, to the Subcommittee
on Trade of the House Ways and Means Committee on the effect of implemen-
tation of the MTN on U.S. imports and customs revenues.
2/ Estimations based on the assumption that imports of distilled spirits

in containers less than I gallon were subject to internal revenue tax and
duty on a wine gallon basis. Tax and duty on these imports were estimated
on the usual proof of such imports when imported.

50-139 0 - 79 - 16 -9-
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The wine-gallon/proof-gallon method of assessment provides a

significant source of revenue to the U.S. Treasury. It is estimated that

in recent years the United States has collected $110-121 million annually

in additional revenues resulting from the present method of assessment
compared to those which would have been collected using a method based

only on a proof-gallon basis. In 1977, about 51 percent of the estimated

difference in the extra revenue collected on imports by the two methods

was from the United Kingdom, while about 31 percent was collected on

imports from Canada. Significant amounts were also collected on imports

from France and Italy. It is estimated that the additions' revenue resulting

from the wine-gallon/proof-gallon method annually accounts tor about 15

percent of all U.S. excise taxes and import duties collected on imported

distilled spirits.

Widely divergent views on the consequence of the removal of the wine-

gallon/proof-gallon system have been put forth by the U.S. distilled spirit

producers and by importers. At one extreme, it is contended that the

difference in tax and duty collections would be simply transferred from

receipts of the U.S. Treasury (approximately $120 million) to receipts of

the importers and foreign producers without change in existing trade

practices or patterns. On the other extreme, it is suggested that the

amount of the overpayment would be largely passed on to consumers in the

form of reduced prices for imported distilled spirits (with a concomitant

increase in competition for domestic spirits and possibly complete

elimination of the practice of importing bulk spirits for bottling in the

United States.)

The actual division to be realized is prouably impossible to predict.

-10-



247

However, it is likely that if foreign producers and importers realize

cost-savings from a change in the method of assessment, they are more

likely to use the savings for increased advertising rather than reduce

costs to consumers, inasmuch as distilled beverage demand generally is

relatively price inelastic.

U.S. implementation

In order to implement the agreements eliminating the wine gallon assess-

ment method it will be necessary for Congress to enact legislation amending

the Internal Revenue Code and the TSUS to provide for the assessment of taxes

and duties on the basis of proof gallon. Specifically, this necessitiates:

1. the modification of section 5001(a) of the Internal Revenue
Code of 1954 (26 U.S.C. 5001(a)) to remove references to the
wine gallon assessment method;

2. the modification of headnote 2 to part 12, of schedule 1 of
the TSUS (19 U.S.C. 1202) to delete the phrase "each and
every gauge or wine gallon measurement is counted as at
least one proof gallon";

3. the modification of the column 1 and column 2 rates of
duty in subpart D of part 12, schedule 1 of the TSUS to
a proof gallon basis;

4. the conversion of column 1 rates of duty, on spirits from
the primary supplying countries of those spirits which have
not provided reciprocal concessions, to rates of duty which
would maintain existing wine gallon margins of revenue pro-
tection; and

5. the conversion of all column 2 .rates of duty in subpart D of
part 12, schedule 1 of the TSUS to rates which would maintain
existing margins of revenue protection.

A conversion of all column 1 and column 2 rates of duty in subpart D, part 12,

schedule 1 of the TSUS to rates of duty which would maintain existing wine

gallon margins of revenue protection in the absence of the wine gallon assess-

ment method is provided in appendix C.
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In addition to the above necessary legislation the Administration

has made the following additional legislative proposals which--

1. would convert to an "all-in-bond" system of taxation
on distilled spirits. Excise taxes would be imposed
on products based on their bottled proof rather than
on the proof of uncut spirits,

2. would repeal the rectification tax of 30C per proof
gallon on purified or blended distilled spirits or
wines,

3. would repeal the 30¢ per proof gallon tax on brandies
aged in wood less than two years at the time o' first
mixing or blending, and

4. would repeal the $1.92 per wine gallon tax on cordials
and liqueurs.
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Appendix A

Part 2, Subpart B, Appendix to the
Tariff Schedules of the United
States Annotated
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Appendix B

Statistical Tables
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Table l.--Distilled beverages: Estimated production, exports,
imports, and apparent consumption, 1973-77

Exports : Imports
: Apparent

con-
: sumption

:Ratio of imports
: to consumption
I: (percent)

Quantity (1,000 wine gallons)

1973--------------:
1974------------
1975----------- :
1976-------------:
1977 ------------- :

1973-------------
1974-------------:
1975--------------
1976 ----------
1977------------:

306,447
313,183
327,551
317,822
318,734

6,696
7,455
6,561
5,834
5,915

115,821
120,058
124,355
123,372
124,664

415,359
417,348
444,572
430,517
437.138

Value (1,000 dollars)

: : : :

1,308,096
1,350,378
1,577,218
1,578,745
1,605,622

1/
Y/
T/
T/
f/

591,490
622,320
642,508
674,500
674,336

1/
T/
1/
/

1/ Not available.

Source: Production and/or shipments compiled from official statistics of the
U.S. Department of the Treasury and the U.S. Department of Commerce; value of
production based on official statistics of the U.S. Department of Commerce and
the Bureau of Labor Statistics; imports and exports compiled from official
statistics of the U.S. Department of Commerce. Adjustment by the U.S.
International Trade Commission.

-16-

Period
Pro-
duction

27.9
28.8
28.0
28.7
28.5

1/
T/
T/T/

, , ,

i
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Tabl. 2.--'l, I.*y: Producers' shipments, exports, imports, and apparent
consumption, 196=-77.

Q-.,.1ti 1,000 wine pallons)

Yrrlo' 1: io -_. .t_

197? --- -- 159.7I 4,8 : 94.675 2,8.4S5 38

197 3- - -- 146. 62 5.24 : t / 99,860 ,. : 4 2
197', ----- 3 - 13 " 6,420 101 79E8 742.1 9 43

19-S-. - .- 1'-.0 6.725 104.482 240,772 43
s19l,……… 1-----2 -- I-- 111-sl 5 .4? 4 101 .974 217.671 47

19/11-- -- 1234 3.F .Pi .. 101 12f 218,633 46

Vnluc ( 1.000 doll ari)

19 ..........- . 711,-,-? 8 , -. ,2 95,82 . 5/ 5,
1469 ---------- 9.4F68 9, . 46,(9 /: S l
190 762.. ;1 11.417 457,078 : / 5/

19/1 --- - ---- : 749,.. 14.99 480,,2 : , .1

1972 - …8..... ..... .'23 15 &, .5 : 54075 5 5/

1973- -- --- : ;33,R7n 19, 1'. 468,32, 3 /
197 ------------- 728 .4(1 21.43 8109 5/ .%

7975 … ';… 628.8 80, 21,3-;.* 523.216 '
1976 - 771.0,, 2i, 14 S924.2 5/ 93

197/- - 766. ; 21, *. ,: '.
* : : : * - --_ _ *:_

Avcrtagl uiit val,,o (per wine gallon)

F----- ------ $4.42 $3.65 $5.62
1969…-----------: 4.42 3.18 5.53 :
19M0-- ·--- _ 4.56 3.;74 5.33

971 _-- -------.. 4.:3 3.44 5.03
19_ . _: 4.94 3.24 4.80

1973---------. . 5.01 : 3.24 4.89 :
19------ - 5.7 3.34 5.09

195 ------------ 5.80 3.43 : .01 :
1976 ------------ 6.15 4.10 .14

1977-------- 6.21 3.93 .1

I88i, ' ~23 .1 ',6,,5 . t , 1. : 5 / : .5/

1u1r.ro 13 . 'r'. . I9). 7 .' ' y .. rd .,nJ to rx :c.'e bltti, ol loreig
1971.t \,y 1, r , 1. 1 . . ...i I U * f i '., v. : 1W,

5'I' iF d )i!? -:. , 1 .ad l(. .l v,. lli- n ,..r C .J* ., 3L. 11J II wi.h'CW.,lt ntr e Indc . irr .hi..cy tof
th. Ihi.r,-u (.f 1 ar !t.1t i3 ,t,.i . 2/ ... Itd., a lt, t in i::poit o' bulk ' tli'f..y IC. cO1V3w t

prorof ' -I.'.,. I, * i 1m . . J/ 1Jr. I.3. . .idjs vr..j. Ir 1,pottg of bulk wi.i.k, 1. tnvctt
P *... 3 .3 .( .1 i .! . ,I7I 1 .'1 1,n c '. pr. . .4/ Atllu.,,,c i:.j frir

t."01r e',.OI uI. l. ul i /i 5/ .l nInKIul , .lIn.* vlue., .;t di fl( u.rct tr. l 6v.ls

!..llE: , 1.l 1; . l i 1.Q" 11vi : :: i L .. .t t1i, l.. I)Ijllj ttwlc: t :; tI,- Tria<-· sy
ond tlh U. . r f1 t ` ilt .I r **; nf iA l St t I I 1I O nt .It. t. 1 7..t 0., .' . .... , I: , I I ,'-.. t Il i,..-.; Ir; rts .ind. e t. o / .,.J

ft.-, l.! r .1 tI 1I t ' 1 . -aI (if C U.Sl. .3l 1. dj t ent by the In.:. ntelr-

-17-
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;lhlc 5 .- -hscellanwoue elitfituoue beverage products I Production,
aeports, Itporta, and apparent coaumption, X966-77.

raou.- Iim ap * orts 2V I l i.oJ cusla.* p i ,IietlI t 0
lu¢n : .F .ports 2/: .pen - -/_ ." ' .'

("
.. . to

9I:6I1----------: 41,409 : 917 42.326 : 2.2
^ _.: 4t6S : 421.045 : 46,736 2.2

I:i'0 - ·- : 50,432 20 : 1.320 51,55': 2.2
39/1 ------- -: 56,918: 25 ,: 141 58,.379 2.5
I;2-- ------- : 63,208 : 48 2.065 65,273 3.2

I!l ------- 70952 553 3,432 : 74,34'. : 4.6
3'9,4-:- - -- 860,067: 471 * Lee8 . 85,255 6.1
(1!175-----------: 91. : 741 6,149 9.7.536. 6.?
I1)976 ---------: 96,09 : : 5,977 7 105123: 5.7
917 ----- -: 101,556 : i3: 7,646 : 109,402: e 7.2

Valltc (1,000 dollars)

19 6-----------:

1970 --.------:
1911 -- --------- :

9713--.
1 *.172 - -- .- --.:

19J75 .----------:
1 9'6- --- --- :

91 ...........
3/7. .

1 - - -....
19(.S------ :

IliO- - -------- :

:19 .I. ... ...
'!j; -. : ---- :

1975- ---------:
19;75 .6-. *----:
1977 -----..--- :

141,493:
156,114
177,673:
203,424 :
209.344 : NT
238,04 5 AVAILJI'LE
272,309:
354,124 :
4f4,eI6:
423,083:

I

Average unit vaJl:c ( per vine

63.42:
3.42:
3.52:
3.57:
3.31:
3.36:
3.40:
3.88:
4.13:
C.O7:

NOT :
AVAILALE

I/ U.S. tbttltr;s cf vodka aad beveraue mpirltsnot ap.ectlly proviLdJ for,
adjusted to exclude bulk il,ports bottled hero, canvertell from proof g;,il;ns to
vi.ti erl ona, -'.:lucl for L.8-; . on ii.' 1 'Jr7 r.. .u', ( :Iin-�ilartrl.- and
ior 1972-'7 nn tie 1t4? f,'..7ltC ni 't :rlr eturcs ..Jl;. t'L.d 1-';. T'i'lwl'.lv rricv
index for dlstilled :fpriti of tv1 Ill'.zi,,l of iabor Stsntiltrcs. ' .! rF: .- tL of
vodka and the. otl. r products ccv,.rcd by this dlrelt are not reportec rsipajrtely
in the forirp.l. trade data of the U.S. Depnrtrlesto Conro;erce, bult tax-free with-
draualo fron biond of vodka for export are repurted by the Burcau of Alcohol,
Tobacco and Firtarers In proof rations on a fiscal vYear hnals. 31 l]prtL.
convertLvd L. ulne rp.llons frl,' reported oroof :d.llona, 4/ Not uniaingRful since
values at diffltrent trade levols aru not curtdlLabie. El Estirated.

Source: Proluction eonplled from ofticial i:tatiattcn of the U.S. Wrpartn.nt
of the l'trasury: v.liue of prnid.rtton hataid nn ofrficial ,;taLtitiri of th'e '.S.
DUp.altlraLnt of Co.ncrto n.lid tl,- I;alralu of Il.,lor .StatI ;LtrC:; ipurtLk c l,rild frni
official sti.L-j:tiic.iof LI'. II.:;. I.paLrir.lit of COLLerct'. AJuhlite.ILi 1Iy 11b. U.;. ·
Iliternit i.,it Trade Conmlitl.on.

-20-

2,277 :
2,651
2,620 :
3,741
4,723 :
7,708

12,322 ·
14,656 :
15, 587 :
17,081:

4/

T/I/I,

W/
i/
YI

4/
4/

4/
X/
4/

4/
4/

alle on)

62.48:
2.53:
2.34:
2.56:
2.29:
2.25:
2.38:
2.38:
2.61:
2.18:
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Tantlr .7.--Gin: Prodjlcers shipments, exports, Imports, and apparent
consumption, 1968-77.

: : : · : A :
Prod~~scet l Applitr,-llt I I I

Perlm] Expertr2/: Ipor;t t 3/: co"r''P
- ,

: Shlp-'..(.~ i! : tLion
-_ j.' £_r. _ cc.,,., I

Qum.~,tily ( 1,000 wine gll Wns)

19f ------------ : 33.065 14 : 3,210 : 36,275 9
1969------------ 34,707 : 9: 3,531 : 38,238 ;
1970 ----------- : 1.,945 : 7: 3,85 38,820 10

1971 --------- : 36, 36S : 6: 4,269 40.634 .
1977 ------------: 3,,.4 : 6: 4,228 40,712 10
1973 ----------- : 36,838 : 6: 4,639 61.4777 I
197--------3-- ,869 11 4,918 41,84% 12
19-------------9 : 19: 4,1 ,36 4344 :
1976 ---------- : 36,848 : 25 : 5.03 4 : 1,932 .
197/ ------ ---- : 32.948 : E 30: 5,31) : 3,.222 14

Vnlue ( 1,000 dollars)

16----- 77.406 14,841 4/ : /
~P1969…-------81,248 :16,855 4/ /

t1910…---- …--- … ~~84,358 19,248 4/ 4/

1971-----------: 89,059 21.357 : 4 /
1972 … -- - 100.11' ' Or 20,337 &/ 4/
1972------------: 102,410 AVAII.AELF 24,173 4/ 4/
19743----------- 103,893 23,950 : / : 4/

97 ------- 12489---- 25705 4

1976 ------------ : 125,904 : 30,491 4/ 4/
1977------------: 113,737 : . 32,493 ; : .

Avct'i , unit value (per wine gallon)

196:------------: $2.34 : $ 54.62
1969 ------------ : 2.34: : 4.77
1970------------: 2.41 : : 4.95 :
1971------------ 2.45: 5.00 :
1972------------: 2.74 : NO 4.81
1973-----------.. 2.78 : AVAILARtI. 5.21
1974------.----: 2.82 4.81
1975 ------------ : 3.21 : 5.32
1976 ------------ : 3.42: . 6.00
1977------------: 3.45: 6.11 :

t t

: I I
: I : { :

I I t t I
:. ! : I :

./ -i. hitetltttd itn e g, it eti st. tt, iAlii, : .t.. IId nine !;a. Illuoi 'quIiv.It, o f lr.0e I
gil rel ]a-rv f:'r t tt in{ rc;,otted it rroof e!ll,,n:; hv the Gur.-ea of Alc:ll . 'r!.,co and
lirearlm;. '.1lll b..red (i, t lic 19i,? ;C.')1. o :L.t:.-.,ct:rtc.. for LIer period t,';:-71 nltd the:

'. -:up o. f 'ltl. -e A for tho period 19372-71, adi.;tred by the h!Aolerale ptir: Indl x lor
dlatiiH'd ~ pilrit o0 th, uurt.Ilu of Lab.or St.itfnti¢,. 2/I .xooits are not r2rLrted a..eprrrtd
in thle fto i t tt.I , it.1t tintilc of tir U.S. Deptrt.::lt of Com-..trcr, but tix-frr.- vwithdrli.
of girt r,- .i, hnd fit .1,.rt rif rc ot. -d l,y til, ,L, Ilu of Alto:ll!, Tobacro :a ! i:'. rctl; i
proof Ita11i'n. ,i1 t [fnc.ll year I Jl. .. 4/ IJncludt:; gin lrp..l tit i bull. ,,:;. i, to Ui1'
r: lo n nf 'H t I9I.r hIv the U.S. I ttrlitinl ) lr- Ile Comni-:;F in. 4/ Nut mnjanilr.:'l h.'c.'.
vaell.,s it diffrien:t trid,.- ICev,,. il-: ,.t c-p:rnh , l:. I: ' [;ltited.

%om ttr': !;.1I '--nt 1; . 1e-;,nrt .. A," 1.!J. I frI ; .ff I'i, q 1.11 :ifiltit tiI: of th.- U... l p:Artf, l t
tl :I, Arl' l .I:: v1 .Ill, ol pithll t i ,, I A , f ' f I'¢f iC- ,l etlt .I t l i ' C I .i le U ' .. U .S I. tI l- n'l t (
C:l r y-'r. mid t; ll, Ilrt il i , ', .. r Llt ,t I ';; A lp jt or. I J. At f I - l- 1 t, IJ'JC J I .ttc; o[

U.!, 4pitJ tll m II Of C't. ilt.r , .'l . t .t t a. Pt' it'd.
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Teblt 9:-curdiale and Ilquours: Producers shipuenm., exports, imports, and

apparent consumption, 1968-77

Producr.srm
Shilments

2 S
I I

I Appircent
,Fxports2/: Imports 3/. cONt UmP-

2 2 klon

KRtJo ,f
Irpo.r t 1 Io
:on :;. ';* t iJ'''

Ji'.' ".r. " I.-
Quantity ( 1,00 w, +e gallone)

196 ------------
1969------------
1970------------
3971 ------------
1972 ------------
1973------------
1974------------
197 5---------.--
1976------------
1977------------

19 ..------------
1969 ------------
1970------------
1971 -----------
1977 -----------
1973 -----------

197 ------------
197 ..------------
1977------------

18,052 :
20,406 :
20.102 :
21.958 :
23.095 :
2.j,682 :
29,040 :
27.228
25,703:
26.158

-: 63.722 :
-: 72,0.3:

_: 73,1 :
-: 81¢ ,,9:
_ 140, 10 :
: 158.612:

_ 18,346 :
_ 194,215
.: 185,323:
_ 200,633 :

:* ~I

: . '. I

SOT
AVAIL..I.E

NO1
AVAIl

2,427
2.862 2
3,045 .
3,622 *
3.305 :
3,934 :
4,335 :
4,788 :
5.301:

.

ValuC ( 1,000 dollars)

2,251 :
20,972 :
31,540 :
37,762 :
36,188

2%nx 43.306 :
40,887 .
45,324
50,731 :
58,929 :

I :I I

20,479 : 12
23,268 : 12
23.147 : 13
25,580 : 14

1326,400 I
29,616 1)
33,374 :3
32,015 :

II29,6f95
31,974

4/

Z/

W,/

4,
,/

A/

(I

4/

'I414/

4/

Average unit value ( per vine gallon)t

1968 ------------
1969 ------------
1970------------
1971---------,-:
1972 -----------
1973------------:
1974 ------------
1975------------:
1976------------:
1977------

83.53:
3.53 :
3.64 :
3.62 ·
6.10 2 NOT

.18: : AVALA3l.E
6.26:
7.13
7.21
7.67 I

Ir

I

$9.99
10.12
10.36
10.43
10.95
11.01
9.43
9.47
9.57

10.13

1/ "or.,lall Jad )Iqucur, bottled in the L.ttlted States ndjuted to vccludu cordials
and Itqru'suts i:torted In lulk adv boltled here baF.ied on Burvau of Alcohol, Tehlcco.
and Firearms rep-irts of tlpoited dlstlilflJ ptritrl rclensed for bottling uith reportcd
proof ag.lioes converted to *'ine gallons of 80° proof. Value based on thb^ 197 rCSr ._u-
of tInmafnctlre?. for the peliod 1968-71 and the 1977 Cer.tsun f Minil.actiltr for thil.
priJod 1'7.?-7 nd Ju.terd by theu whorle6.l: pr-ice ticdeg: 'or dii:.tIlJd N.ptrias of th.1
Blurcae, Of Il,afor Stiti.tli::. ;t/ xlaortn i.r(: not t;.ra.,t. reported lmt are bh-liv'tvi to
b r.:all. .1/ lecludes cordlals' and liq.rur4 lrottled In bulk convvrted to uJln, Jlltons
of fo0 prorf U Isv t b, U.S. 11nvsrnit ob.l Trl*,. rn.,L: i n. 1/ NIot nt:.lil'r*l .1¢.
val.cec at dltff,-tnt tra-d' lvt.lht itre n.t c,-mp;.rJIl.l..

SouteCC: 5h5l, I itt hc: iltd froot orfftrcal rtftlitt Ic!J of thr U.S. DheparteLnt Of tIw Tre!..ltr
v¥ ll.te of Pr,. *;. i i.n 1. .. ti r.n if[icl.liil il- titlatlet. of tiC I'.S. D.p..rLa, .iL of t.:o

:
l' i'lJ

tll I;ur.ill tlt il i I'LIt .t:lt[ tlev; ; Itsilorth clltpiled fron off lciat .;t:,l L. t ce u, tC l Ct,.:,.
i.lp..irt.m-tt of t(,:lt.rrce.
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Table-I.--Rum: Production; exports, impOrts, ahd apparent
consumption, 1968-77.

: Prodoc- ·
-tio:n

K.lt Io t

(It..z ,, j.-.E£portIS 2/:

Qu.int itI

t Ap.. r nit I
Ir;portr. 3/: ' ;

t foll 4/ :

y (1,000 D lne gallons)

1968------------:
1969 ------------
1970 ------------
1971 -------------
1972------- .
1973------------
3974 ------------
1975---------:
1976------------:
1977 ------------

I

1968------------:
1969------------:
1970------------:
1971------------:
1972------- ----
3973------------:
1974------------:
1975 ------------
1976------------:
3977 ----------- :

1/ 8,702:
1/ 8,390:
1/10,273:
1/13,528:
1/14,57S.

57 13,175:
3/ 10,828.
5/ 14,605:
5/ 18.393:
5/ 19,258:

I

297 :
303:
337:
306:
230.
167
48/'
233'
252
266:

325
370
423
418
462
435
487
811
701
789

Value (1,000 dollars)

1/
1/
_/

1/

5/
5/
5/
5/

31,413:
29,704:
34,927:
41,397:
45,62S;
47,825:
36,923.
45,422:
57,386:
62,203:

1,157:
1,161:
1,648:
1,314:

915:
630:

2,562:
1,203:
1,224:
1,352:

I{

_

873
997

1,019
1,108
1,009
1,007
1,153
1,634

1,463
1,719

I

I

2
1

1968----_-------
1969 ---------- :
1970-----------:
1971------------:
1972------------:
1973--.---------.
·1974------------:
1975------------:
1976 ------- _---:
1977 ------------:

$ 3.61
3.55
3.40
3.06
3.13
3.63
3.41
3.11
3.12
3.23

I

I
a

2

2It

I
t
I
a
I

a

I

t
t
I

Average unit

$3.90:
3.S3:

.4.26 :
4.29 t
3.98 :
3.77:
5.29 :
5.16 t
4.86 t
5.08 :

I

value (per wine gallon)

$ 2.69 2

2.69 :
2.41:
2.55 s

.2.18 :
2.31 s
2.37 s
2.02.:
2.09
2.13 t

s

t_

Footnotes and sotlrces on following

3.7
4.4
4.1
3.1
3.1
3.2
4.5
5.3
3.7
4.0

8,727 :
8,454 :

10,332 :
13,637 :
14,776
13,443:
10,831:
15,183:
13,342
19.731

I

6/

6/

6/
6/
6/

6/
6/

6/

6/

6/

6/6/
6/

6/
t

I

I

II

I
I
Z

t

S

I

t
ta
a
a

p-26-.
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10275--Rum

Footnotes:

1/ Represents rum bottled in the United States, as reported by the Buretau of
Alcohol, Tobacco and Firearms (formerly the Alcohol, Tobacco and Firearms Livision
of the Internal Revenue Service), and entries of bottled rum into the United States
from the Virgin Insland and Puerto Rico, reported by the Bureal of tile Census of the
U.S. !rpartment of Commerce, less Imports in bulk converted to 80° proof. Lntries
from the Virgin Islands and Puerto Rico were converted from proof gallons tc wine
gallons on the basis of 80* proof at time of bottling. Value is based on the
average value of bottled rum from tile Virgin Island and Puerto Rico.
2/ Adjusted to reflect conversion to wine gallons of rum exported in bulk, and

includes foreign and domestic merchandise.
3/ Adjusted to reflect conversion to vine gallons of rum imported in bulk.
4/ Allowance made for minor exports of foreign rum.
S/ Represents U.S.-produced rum bottled in the United States, as reported by the

U.S. Treasury Department, plus shipments of bulk and bottled rum into the United
States from the Virgin Islands and Puerto Rico, reported by the Bureau of Census
of the U.S. Department of Commerce. Entries from the Virgin Islands and PuYerto
Rico were converted from proof gallons to wine gallons on the basis of S0' proof
at time of bottling. The percent of Puerto Rican rum shipped as bulk or Lottled

was estimated by data supplied by the Puerto Rican Rum Producers Association.
Value is based on the average value of shipments of wine gallons of rum from the
Virgin Islands and Puerto Rico.

6/ Not meaningful.
Source: Production data compiled from official statistics of the U.S. Derartment

of the Treasury and the U.S. nepartment of Commerce, with conversions by thile U.S.
International Trade Commission; imports and exports compiled from offi L;-1 statistics
of the U.S. Department of Commerce.

-27-
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:, ',c 16-- try: Producers shipments, exports, imports, and
apparent constupt ion, 1968-77.

'o crdncrro ....... . .3. .i'rnt,,eeD .d'll 'l-! : " '

.n I.
- ! .. .t~. r.- t ~(: '' '

'

:.nlity (1,000 vi:me 1 .tllons)

1, .. --- - --- : 9,275 : 123 2,51] 11,6)7 :
;.0 - -: 10.502 77 : 2,5 13059 21

10.510 0 2.Q0o: 1J.301 22
*:.., -: l t11,,28 : 3, 1. :I. 15.093 24
;, . .. :- 12,005 : 48 7,.q4 14.823 20

1 1 - -: 13.113 64 3,333 . 1637 :

11 , - 12,8'13 69 3,10. 15,.A 2 40

1:;/~ -- ..... 12,389 43 3,0S: 1.: 20
;-6 . .13.481 72 4,130 : 1.7251

;,! ..15.395 28 3,543 : 19.176 19

V'.l1 oe (1.000 dollars)

U:S-..- --.- - : 17,61(6 : 182 15.091 5/ 5/

I f"/,9 -.-. : 20.('37 116 15.,61 5/ 5/
' ....-----: 70,674 73 17.82; 5/ : !

-;t. ...... ·: 23,256 83 22,9.0 S / /
1:172 - : 24,586 110 20.307 : /

127.334 140 25,929 9 5! 5/
I 97 . . . 26,96 : 1149 24,97i : 5/

IU.' I- - 29,(,SJ : 159 30,836 5/ : 5/
l5 . ... S: 34,217 : 259 50,832 5/ 5/

39,658 : 233 41,971: 5J S/

-.'. . ,:: iln t .,l{. ( per vine gallon)

{ ·- ..- ...: $1.91 : $1.48 : $6.01 :

1 a- .- : 1.91 : 1.51 : 5.82: :
.-- --.-- 1'97 : 1.83 : 6.15: :

i:' I --- - --: 2.00 2.31 : 6.45 :
....- -: 2.05 : 2.29 : 6.8: :

I,.: ..----- ---- 2.08 : 2.19 : 7.78:
I' .-.- --: 2.10 : 2.74 : 8.05:
1'~.'5 -.-- -.----: 2.40 : 3.70 : 10.00 :

, ( . .. :- 2.55 : 3.60 : 12.31
l. ll/ --.... 2.58 : 8.32 : 11.85:

1 [r [ -,- '' i ' -: t,.' ! t c, i t, ~.L':d c Lr .r'c:'tcJ
but l. r' -tlrt . I rr I.:te re-r,! t-x -,rl- cr·'.'cltt. tr * :te r--ilor. s of o
,tur. '-."t.c for L' -I F-. .-; or : .. 1 r C. a *.'_' .1I cl' .*tn '.- Ird :or I '

7 :

or the .. 7_.C' _.: o ''*.' ._ -: , ',st .d ,. tl. ',lol. ;.', rir'e trde., fot I; i.s i t,:

plirits ol tih ,,. . , L.1, r ti1-i tics. I/ ;rportu co..r-: ,.d Iron proc.; ,laor.s
to Wite ;:.ll.-s. o rZro proof . 1/ Inn. 1,es br':dy i-pertc !'r Li !:. crncert.c t, t*;l'e
I.llclns ! o prcf. ; '!/ I'.411..J,'t; :.!I for .. c'r'. c! fr l£:; bt.nP'

H Not tnrnil i tifal since values at diff;-rcnt t:'i:e levels e.r no- compnrable.

b(urce r..LI,. . i i. i Ir t Jonk vi Litt ' t.. : . ... ....

the'lre,:', ..: . l ,"LCtOIt u1,(l, on onfi l.J " 'ti t1.1 Icr. ot th '.!. ; rtielit

of C'lr',r. . ,' ,.. li. r .c .,.:.-.; t !,.r!'s at,; :.prL,, .:7{ : I

r~tflcIgiI rs . tI... if I!,. 2.r . c'..,. cit t.. c ' rict. ('nvn i t....;. r--.'.. I tl{

.. illt,. r!-. . 1.& . .I CI , . E.*Gs;.r

-30-
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.Ible7.-- Bitter*: Production, exports, .iLports, and apparent
consutption, 1968-77.

I C9-. -- 170
I ----------- 15S::
1 -- ------ : : : 147 :
I'1O----------: : : 192

!9,i3----------: AVAILABLE: AVAILABLE 188 AVAILABLE
914-------: : 168:

1975 ---------- : : 205
19:6 --- -------: : 206
1)I7--------: : : 225 :

t .I i{) 'tf'

; ,'.' :, 10O

(:." ! : It) _

NOTr
AVAILA/LE

V allc ( 1,000 dollars)

19fS-----------:

19;0 --------- :

1'97. ---------: NOT
1973 ..-........ : AVAILABLE
197 .---------- :

1175-6 -----.-----
1977 -------- --

NOT
: AVAILABLE

606
899
788
736

1,040
1.042

877
1,087
1,147
1.226

: 1101
: AVAILABLE

NOT
AVAILABLE

\ verage unlit va1uo (per proof gallon)

1968-- -------- :
1:69- -
1970 ..

-vi .-.----- --- : NOT
9-------- -- AVALABLE

19.1----.- :I1J: 5---------:
I.,------- --- :
1,7------- ---- :

1/

: NOT
: AVAILABLE

$4.36
5.29
S.08
5.01
5.42
5.54
5.22
5.30

5.45

NOT
:AVAILABLE

HOT
AVAILABLE

Exports are not separately reported but are believed to be negligible.

Source: Compiled from official statietic! of the U. Department of Commerce.
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Table 19.--Imitations of vines and imitations of brandy and other
spirituous beverages: Production; exports, imports, and apparent
consumption, 1968-77..

: entruce-
Period t:ol rction i/

: eApp.a cat
.CO:t ¢'lt, -

. to: n)P
tion V

nr'polm t*. I

Qteiltty (1.000 Iroof lallons)

1968 .-------- :'
1969------------:
1970 -----------
1971----- --- :
1977------------: NOT
1973----- -------: AVAILABLE
1974 ----------
197S --- 5---..:
1976------_ _..
1977------------:

I

I

I

1968------------:
1969--__ ..-.. _:
1970 ------------
1971 - ...--. :
1972---------: NOT
1973----------: AVAILABLE
1974------------
1975----------… :
1976------------:
3977.-----------:

S "

: 7.

4
2

: 1:

Nr : 2/ NOT
AVAILABLE : I AVAILAILEC

10
: 7:,

2:t 2

VA' lue (1.000 dollats)

t 37
: :

NOT : 1:

AVAILABLE : :AVAILA
40
44

: :
: : 7:13

! 13

N: OT
: AVAI LALE.

g

* : N(T
: AVAILA5LL

I

. ; ,,I

. u

Averase unit value (per proof gallon)

1968.-- .------..: t $.94 :
1969 …----------- : : 9.47 : :
1970------------: I : 9.79 : :
1971------------t . : S 9.92 .
1972…----------2: NsOt OT t NOT : .4.38 :
1973----------- AVAILABLE I AVAILABLE ' 3.96

194 … s : : 4.05 a
6.29.:

197 ---------- 5.2

tI t
19r7… : : I :

ll Ther+ Isr no knion domstic production of inatation wine or lmitaton brand.
herhe ia sill prod:uction of ofthr tpirituoul heverager . Exp oris f all thon e teLrnd s

are not separately reported hlt are believed to he nil.
2/ Lees than 500 proof rallvno..

Source: Compiled from official statiatlcs of the U.S. Department of Commerce.
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Appendix C

Spirits, Spirituous Beverages and Beverage
Preparation: Present Rates of Duty, Estimated
Average Proof, Estimated Rates of Duty Necessary
to Collect Equivalent Revenue After Conversion to
Proof-Gallon Basis of Assessment
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The following table presents a conversion of column 1 and column 2 rates

of duty which attempts to maintain existing margins of revenue protection in

the absence of the wine gallon tax and duty assessment method. The converted

rates are based on the Conmission staff's estimations of average proof levels.

It should be noted, however, that bottled distilled alcoholic beverages, aven

those entering under a single TSUSA item number, enter at varying proofs. Thus,

the establishment of a single rate (applicable to a varying proof content) can

only approximate existing margins on an over all basis, but cannot maintain

existing margins of revenue protection for each individual importation. In

addition, the wine-gallon method of tax and duty assessment effectively discri-

miniates against bottled alcoholic beverages as opposed to bulk liquor. Thus

the converted rates, which are based on average proofs of bottled importations,

will result in the assessment of higher duties on bulk importations. We have

attempted to ameliorate this problem by providing separate conversions for im-

ports of the two products where the Administration has indicated that converted

rates will be needed and there have been substantial shipments in both bulk and

bottles. This has been accomplished by subdividing items 168.40 (rum) and 168.52

(vodka) to provide for importations in containers of over and of not over one

gallon.
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